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+ PREFACE .

We live in and by the law. It makes us what we are: citizens
and employees and doctors and spouses and people who own
things. It is sword, shield, and menace: we insist on our wage,
or refuse to pay our rent, or are forced to forfeit penalties, or
are closed up 1n jail, all in the name of what our abstract and
cthereal sovereign, the law, has decreed. And we argue about
what it has decreed, even when the books that are supposed
1o record its commands and directions are silent; we act then
as if law had muitered its doom, too low to be heard dis-
tinctly. We are subjects of law’s empire, liegemen to its
methods and ideals, bound in spirit while we debate what
we must therefore do.

What sense does this make? How can the law command
wlien the law books are silent or unclear or ambiguous? This
ook sets out in full-length form an answer I have been de-
veloping piecemeal, in fits and starts, for several years: that
legal reasoning is an exercise in constructive interpretation,
that our law consists in the best justification of our legal
practices as a whole, that it consists in the narrative story
that makes of these practices the best they can be. The dis-
linctive structure and constraints of legal argument emerge,
on this view, only when we identify and distinguish the di-
verse and often competitive dimensions of political value,
the difterent strands woven together in the complex judg-
ment that one interpretation makes law’s story better on the
whole, all things considered, than any other can. This book
relines and expands and illustrates that conception of law. It
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excavates its foundations in a more general politics of integ-
rity, community, and fraternity. It tracks its consequences
for abstract legal theory and then for a series of concrete
cases arising under the common law, statutes, and the Con-
stitution.

I use several arguments, devices, and examples that I have
used before, though in each case in different and, I hope,
improved form. That repetition is deliberate: it allows many
discussions and examples to be briefer here, since readers
who wish to pursue them in greater detail, beyond the level
necessary for this book’s argument, may consult the refer-
ences 1 provide to fuller treatment. (Many of these longer
discussions are available in A Matter of Principle, Cambridge,
Mass., and London, 1g85.) This book touches, as any general
book on legal theory must, on a number of intricate and
much-studied 1ssues in general philosophy. 1 have not
wanted to interrupt the general argument by any excursion
into these issues, and so 1 have, whenever possible, taken
them up 1n long textual notes. I have also used long notes for
extended discussions of certain arguments particular legal
scholars have made.

I have made no effort to discover how far this book alters
or replaces positions I defended in earlier work. It might be
helpful to notice in advance, however, how it treats two po-
sitions that have been much commented upon. In Taking
Rights Seriously 1 offered arguments against legal positivism
that emphasized the phenomenology of adjudication: I said
that judges characteristically feel an obligation to give what
I call “gravitational force” to past decisions, and that this
felt obligation contradicts the positivist’s doctrine of judicial
discretion. The present book, particularly in Chapter 4, em-
phasizes the interpretive rather than the phenomenological
defects of positivism, but these are, at bottom, the same fail-
ures. I have also argued for many years against the positi-
vist’s claim that there cannot be “right” answers to con-
troversial legal questions, but only “different” answers; I
have insisted that in most hard cases there are right answers
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(o be hunted by reason and imagination. Some critics have
thought I meant that In these cases one answer could be
proved right to the satisfaction of everyone, even though I in-
sisted from the start that this is not what I meant, that the
¢question whether we can have reason to think an answer
right is different from the question whether it can be demon-
strated to be right. In this book I argue that the critics fail to
understand what the controversy about right answers is
rcally about—what it must be about 1f the skeptical thesis,
that there are no right answers, is to count as any argument
against the theory of law I defend. I claim the controversy is
rcally about morality, not metaphysics, and the no-right-
answer thesis, understood as a moral claim, is deeply unper-
suasive in morality as well as in law.

I have not tried generally to compare my views with those
ol other legal and political philosophers, either classical or
contemporary, or to point out how far I have been in-
iluenced by or have drawn from their work. Nor is this book
i survey of recent ideas in jurisprudence. I do discuss at
lecngth several fashionable views in legal theory, including
“soft” legal positivism, the economic analysis of law, the crit-
ical legal studies movement, and the “passive” and “framers’
mtention” theories of American constitutional law. T discuss
these, however, because their claims fall across the argument
[ am making, and I entirely neglect many legal philosophers
whose work is of equal or greater importance.

I'rank Kermode, Sheldon Leader, Roy McLees, and John
Ouakley each read a draft of a substantial part of the book
and offered extensive comments. Their help was invaluable:
cach saved me from serious mistakes, contributed important
cxamples, saw issues that had eluded me, and made me
rethink certain arguments. Jeremy Waldron read and im-
pwoved Chapter 6, and Tom Grey did that for Chapter 2.
Most of the notes, though not the long textual ones, were
prepared by William Ewald, William Riesman, and, espe-
cially, Roy McLees; any value the book has as a source
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of references is entirely to their credit. I acknowledge the
generous support of the Filomen D’Agostino and Max E.
Greenberg Research Fund of New York University School of
Law. I am grateful to David Erikson of Xyquest, Inc., who
volunteered to make special adaptations to that firm’s re-
markable word-processing program, XyWrite 1II, so that I
could use it for this book. Peg Anderson of Harvard Univer-
sity Press was exceptionally helpful and long-suffering in
tolerating changes beyond the last moment.

I owe more diffuse debts. My colleagues in the jurispru-
dential community of Great Britain, particularly John
Finnis, H. L. A. Hart, Neil MacCormick, Joseph Raz, and
William Twining, have been patient tutors to a dense pupil,
and my friends at New York University Law School, espe-
cially Lewis Kornhauser, William Nelson, David Richards,
and Laurence Sager, have been a steady source of imagina-
tive insight and advice. I am grateful, above all, to the pow-
erful critics I have been lucky enough to attract in the past;
this book might have been dedicated to them. Replying to
criticism has been, for me, the most productive of all work. 1
hope I shall be lucky again.
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. ONE .

WHAT IS LAW?

WHY IT MATTERS

It martters how judges decide cases. It matters most to people
nnlucky or litigious or wicked or saintly enough to find
(hemselves in court. Learned Hand, who was one of
America’s best and most famous judges, said he feared a
tiwsuit more than death or taxes. Criminal cases are the
most frightening of all, and they are also the most fascinat-
ing to the public. But civil suits, in which one persen asks
compensation or protection from another for some past or
threatened harm, are sometimes more consequential than all
but the most momentous criminal trials. The difference be-
tween dignity and ruin may turn on a single argument that
might not have struck another judge so forcefully, or even
the same judge on another day. People often stand to gain or
lose more by one judge’s nod than they could by any general
act of Congress or Parliament.

Lawsuits matter in another way that cannot be measured
i money or even liberty. There 1s tnevitably a moral dimen-
ston to an action at law, and so a standing risk of a distinct
[orm of public injustice. A judge must decide not just who
shall have what, but who has behaved well, who has met the
responsibilities of citizenship, and who by design or greed or
insensitivity has ignored his own responsibilities to others or
exaggerated theirs to him. If this judgment 1s unfair, then the
conmmunity has inflicted a moral injury on one of its mem-
bers because it has stamped him in some degree or dimen-
stonn an outlaw, The injury is gravest when an innocent per-
son ts convicted of a crime, but it is substantial enough
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when a plaintiff with a sound claim is turned away from
court or a defendant leaves with an undeserved stigma.

These are the direct effects of a lawsuit on the parties and
their dependents. In Britain and America, among other
places, judicial decisions affect a great many other people as
well, because the law often becomes what judges say it is.
The decisions of the United States Supreme Court, for ex-
ample, are famously important in this way. That Court has
the power to overrule even the most deliberate and popular
decisions of other departments of government if it believes
they are contrary to the Constitution, and it therefore has
the last word on whether and how the states may execute
murderers or prohibit abortions or require prayers in the
public schools, on whether Congress can draft soldiers to
fight a war or force a president to make public the secrets of
his office. When the Court decided in 1954 that no state had
the right to segregate public schools by race, it took the na-
tion into a social revolution more profound than any other
political institution has, or could have, begun.'

The Supreme Court is the most dramatic witness for judi-
cial power, but the decisions of other courts are often of great
general importance as well. Here are two examples, chosen
almost at random, from English legal history. In the nine-
teenth century English judges declared that a factory worker
could not sue his employer for compensation if he was in-
jured through the carelessness of another employee.? They
said that a worker “assumes the risk” that his “fellow ser-
vants” might be careless, and anyway that the worker knows
more than the employer about which other workers are
careless and perhaps has more influence over them. This rule
(which seemed less silly when Darwinian images of capital-
ism were more popular) much influenced the law of com-
pensation for industrial accidents until 1t was finally
abandoned.” In 1975 Lord Widgery, a very influential judge
in Britain, laid down rules stipulating how long a Cabinet
officer must wait after leaving office to publish descriptions
of confidential Cabinet meetings.* That decision fixed the
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official records that are available to journalists and contem-
porary historians criticizing a government, and so it affected
how government behaves.

DISAGREEMENT ABOUT LAW

Since it matters in these different ways how judges decide
cases, 1t also matters what they think the law 1s, and when
they disagree about this, it matters what kind of disagree-
ment they are having. Is there any mystery about that? Yes,
but we need some distinctions to see what it is. Lawsuits al-
ways raise, at least in principle, three different kinds of
issues: 1ssues of fact, issues of law, and the twinned issues of
political morality and fidelity. First, what happened? Did
the man at the lathe really drop a wrench on his fellow
worker’s foot? Second, what is the pertinent law? Does the
law allow an injured worker damages from his employer for
that sort of injury? Third, if the law denies compensation, is
that unjust? If so, should judges ignore the law and grant
compensation anyway?

The first of these issues, the issue of fact, seems straight-
forward enough. If judges disagree over the actual, historical
events In controversy, we know what they are disagreeing
about and what kind of evidence would put the issue to rest
if it were available. The third issue, of morality and fidelity,
is very different but also familiar. People often disagree
about moral right and wrong, and moral disagreement raises
no special problems when it breaks out in court. But what
about the second issue, the issue of law? Lawyers and judges
seem to disagree very often about the law governing a case;
they seem to disagree even about the right tests to use. One
Judge, proposing one set of tests, says the law favors the
school district or the employer, and another, proposing a dif-
ferent set, that it favors the schoolchildren or the employee.
If this is really a third, distinct kind of argument, different
both from arguments over historical fact and from moral ar-
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guments, what kind of argument 1s 1t? What is the disagree-
ment about?

Let us call “propositions of law” all the various statements
and claims people make about what the law allows or pro-
hibits or entitles them to have. Propositions of law can be
very general—“the law forbids states to deny anyone equal
protection within the meaning of the Fourteenth Amend-
ment”’—or much less general-—“the law does not provide
compensation for fellow-servant injuries”—or very con-
crete—"‘the law requires Acme Corporation to compensate
John Smith for the injury he suffered in its employ last Feb-
ruary.” Lawyers and judges and ordinary people generally
assume that some propositions of law, at least, can be true or
false.” But no one thinks they report the declarations of some
ghostly figure: they are not about what Law whispered to
the planets. Lawyers, it 1s true, talk about what the law
“says” or whether the law is “silent” about some issue or
other. But these are just figures of speech.

Everyone thinks that propositions of law are true or false
(or neither) in virtue of other, more familiar kinds of proposi-
tions on which these propositions of law are (as we might put
it) parasitic. These more famliar propositions furnish what I
shall call the “grounds” of law. The proposition that no one
may drive over 55 miles an hour in California is true, most
people think, because a majority of that state’s legislators
said “‘aye” or raised their hands when a text to that effect lay
on their desks. It could not be true if nothing of that sort had
ever happened; it could not then be true just in virtue of
what some ghostly figure had said or what was found on
transcendental tablets in the sky.

Now we can distinguish two ways in which lawyers and
judges might disagree about the truth of a proposition of
law. They might agree about the grounds of law—about
when the truth or falsity of other, more familiar propositions
makes a particular proposition of law true or false—but dis-
agree about whether those grounds are in fact satisfied in a
particular case. Lawyers and judges might agree, for exam-
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pple, that the speed limit is 55 in California if the official Cali-
(ornia statute book contains a law to that effect, but disagree
about whether that is the speed limit because they disagree
about whether, in fact, the book does contain such a law. We
might call this an empirical disagreement about law. Or
they might disagree about the grounds of law, about which
other kinds of propositions, when true, make a particular
proposition of law true. They might agree, in the empirical
way, about what the statute books and past judicial deci-
sions have to say about compensation for fellow-servant in-
jurtes, but disagree about what the law of compensation
actually is because they disagree about whether statute
books and judicial decisions exhaust the pertinent grounds
of law. We might call that a “theoretical” disagreement
about the law.

Empinical disagreement about law is hardly mysterious.
People can disagree about what words are in the statute
books in the same way they disagree about any other matter
of fact. But theoretical disagreement in law, disagreement
about law’s grounds, is more problematic. Later in this
chapter we shall see that lawyers and judges do disagree
theoretically. They disagree about what the law really is, on
the question of racial segregation or industrial accidents, for
example, even when they agree about what statutes have
been enacted and what legal officials have said and thought
in the past. What kind of disagreement is this? How would
we ourselves judge who has the better of the argument?

The general public seems mainly unaware of that prob-
lem; indeed it seems mainly unaware of theoretical disagree-
ment about law. The public is much more occupied with the
issue of fidelity. Politicians and editorial writers and ordi-
nary citizens argue, sometimes with great passion, about
whether judges in the great cases that draw public attention
“discover” the law they announce or “invent” 1t and
whether “inventing” law is statecraft or tyranny. But the
issue of fidelity is almost never a live one in Anglo-American
courts; our judges rarely consider whether they should follow
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the law once they have settled what it really 1s, and the pub-
lic debate is actually an example, though a heavily disguised
one, of theoretical disagreement about law.

In a trivial sense judges unquestionably “make new law”
every time they decide an important case. They announce a
rule or principle or qualification or elaboration—that segre-
gation is unconstitutional or that workmen cannot recover
for fellow-servant injuries, for example—that has never been
officially declared before. But they generally offer these
“new” statements of law as improved reports of what the
law, properly understood, already is. They claim, in other
words, that the new statement is required by a correct per-
ception of the true grounds of law even though this has not
been recognized previously, or has even been denied. So the
public debate about whether judges “discover” or “invent”
law is really about whether and when that ambitious claim
is true. If someone says the judges discovered the illegality of
school segregation, he believes segregation was in fact illegal
before the decision that said it was, even though no court
had said so before. If he says they invented that piece of law,
he means segregation was not illegal before, that the judges
changed the law In their decision. This debate would be
clear enough—and could easily be settled, at least case by
case—if everyone agreed about what law is, if there were no
theoretical disagreement about the grounds of law. Then it
would be easy to check whether the law before the Supreme
Court’s decision was indeed what that decision said it was.
But since lawyers and judges do disagree in the theoretical
way, the debate about whether judges make or find law is
part of that disagreement, though it contributes nothing to
resolving it because the real issue never rises to the surface.

THE PLAIN-FACT VIEW

Incredibly, our jurisprudence has no plausible theory of the-
oretical disagreement in law. Legal philosophers are of
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course aware that theoretical disagreement is problematic,
that it is not immediately clear what kind of disagreement it
is. But most of them have settled on what we shall soon see is
an evasion rather than an answer. They say that theoretical
disagreement is an illusion, that lawyers and judges all ac-
tually agree about the grounds of law. 1 shall call this the
“plain fact” view of the grounds of law; here is a preliminary
statement of its main claims. The law is only a matter of
what legal institutions, like legislatures and city councils and
courts, have decided in the past. If some body of that sort has
decided that workmen can recover compensation for injuries
by fellow workmen, then that is the law. If it has decided the
other way, then that is the law. So questions of law can al-
ways be answered by looking in the books where the records
of institutional decisions are kept. Of course it takes special
training to know where to look and how to understand the
arcane vocabulary in which the decisions are written. The
layman does not have this training or vocabulary, but law-
yers do, and 1t therefore cannot be controversial among them
whether the law allows compensation for fellow-servant in-
juries, for example, unless some of them have made an em-
ptrical mistake about what actually was decided in the past.
“Law exists as a plain fact, in other words, and what the law
is in no way depends on what it should be. Why then do law-
vers and judges sometimes appear to be having a theoretical
disagreement about the law? Because when they appear to
be disagreeing in the theoretical way about what the law is,
they are really disagreeing about what 1t should be. Their
disagreement is really over issues of morality and fidelity,
not law.”

The popularity of this view among legal theorists helps
explain why laymen, when they think about courts, are more
concerned with fidelity to law than with what law is. If
judges divide in some great case, and their disagreement
cannot be over any question of law because law is a matter of
plain fact easily settled among knowledgeable lawyers, one
side must be disobeying or ignoring the law, and this must



8 WHAT IS LAW?

be the side supporting a decision that i1s novel in the trivial
sense. So the question of fidelity is the question that de-
mands public discussion and the attention of the watchful
citizen. The most popular opinion, in Britain and the
United States, insists that judges should always, in every de-
cision, follow the law rather than try to improve upon it.
They may not like the law they find—it may require them to
evict a widow on Christmas eve in a snowstorm-—but they
must enforce it nevertheless. Unfortunately, according to
this popular opinion, some judges do not accept that wise
constraint; covertly or even nakedly, they bend the law to
their own purposes or politics. These are the bad judges, the
usurpers, destroyers of democracy.

That is the most popular answer to the question of fidel-
ity, but it is not the only one. Some people take the contrary
view, that judges should try to improve the law whenever
they can, that they should always be political in the way the
first answer deplores. The bad judge, on the minority view,
is the rigid “mechanical” judge who enforces the law for
its own sake with no care for the misery or injustice or
inefficiency that follows. The good judge prefers justice
to law.

Both versions of the layman’s view, the “conservative”
and the “progressive,” draw on the academic thesis that law
is a matter of plain fact, but in certain ways the academic
thesis is more sophisticated. Most laymen assume that there
is law in the books decisive of every issue that might come
before a judge. The academic version of the plain-fact view
denies this. The law may be stlent on the issue 1n play, it 1n-
sists, because no past institutional decision speaks to it either
way. Perhaps no competent instutution has ever decided
either that workmen can recover for fellow-servant injuries
or that they cannot. Or the law may be silent because the
pertinent institutional decision stipulated only vague guide-
lines by declaring, for example, that a landlord must give
a widow a “‘reasonable” time to pay her rent. In these cir-
cumstances, according to the academic version, no way
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ol deciding can count as enforcing rather than changing
the law. Then the judge has no option but to exercise a dis-
cretion to make new law by filling gaps where the law is si-
lent and making 1t more precise where it is vague.

None of this qualifies the plain-fact view that law is al-
ways a matter of historical fact and never depends on moral-
ity. It only adds that on some occasions trained lawyers may
cdiscover that there is no law at all. Every question about
what the law is still has a flat historical answer, though some
have negative answers. Then the question of fidelity is re-
placed with a different question, equally distinct from the
question of law, which we may call the question of repair.
What should judges do in the absence of law? This new po-
litical question leaves room for a division of opinion very like
the original division over the question of fidelity. For judges
who have no choice but to make new law may bring differ-
ent ambitions to that enterprise. Should they fill gaps cau-
tiously, preserving as much of the spirit of the surrounding
law as possible? Or should they do so democratically, trying
to reach the result they believe represents the will of the peo-
ple? Or adventurously, trying to make the resulting law as
fair and wise as possible, in their opinion? Each of these very
different attitudes has its partisans in law school classrooms
and after-dinner speeches at professional organizations.
These are the banners, frayed with service, of jurisprudential
crusades.

Some academic lawyers draw especially radical conclu-
sions from the sophisticated version of the plain-fact view of
law.® They say that past institutional decisions are not just
occasionally but almost always vague or ambiguous or in-
complete, and that they are often inconsistent or even inco-
herent as well. They conclude that there is never really law
on any topic or issue, but only rhetoric judges use to dress up
decisions actually dictated by ideological or class preference.
‘I'he career 1 have described, from the layman’s trusting be-
licl that law is everywhere to the cynic’s mocking discovery
that 1t 1s nowhere at all, is the natural course of conviction
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once we accept the plain-fact view of law and its consequent
claim that theoretical disagreement is only disguised politics.
For the more we learn about law, the more we grow con-
vinced that nothing important about it 1s wholly uncontro-
verstal.

The plain-fact view is not, I must add, accepted by every-
one. It is very popular among laymen and academic writers
whose specialty is the philosophy of law. But it is rejected in
the accounts thoughtful working lawyers and judges give of
their work. They may endorse the plain-fact picture as a
piece of formal jurisprudence when asked in properly grave
tones what law 1s. But in less guarded moments they tell a
different and more romantic story. They say that law is
instinct rather than explicit in doctrine, that it can be iden-
tified only by spectal techniques best described impressionis-
tically, even mysteriously. They say that judging is an art
not a science, that the good judge blends analogy, craft, po-
litical wisdom, and a sense of his role into an intuitive deci-
sion, that he “sees” law better than he can explain i, so his
written opinion, however carefully reasoned, never captures
his full insight.’

Very often they add what they believe is a modest dis-
claimer. They say there are no right answers but only differ-
ent answers to hard questions of law, that insight 1s finally
subjective, that it is only what seems right, for better or
worse, to the particular judge on the day. But this modesty
1n fact contradicts what they say first, for when judges finally
dectde one way or another they think their arguments better
than, not merely different from, arguments the other way;
though they may think this with humility, wishing their
confidence were greater or their time for decision longer, this
is nevertheless their belief. In that and other ways the ro-
mantic “craft” view is unsatisfactory; it is too unstructured,
too content with the mysteries it savors, to count as any de-
veloped theory of what legal argument is about. We need to
throw discipline over the idea of law as craft, to see how the
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structure of judicial instinct is different from other convic-
tions people have about government and justice.

[ have not yet offered reasons for my claim that the aca-
demically dominant plain-fact view of law is an evasion
vather than a theory. We need actual examples of theoretical
disagreement, which I shall soon supply. But if I am right,
we are in poor case. If laymen, teachers of jurisprudence,
working lawyers, and judges have no good answer to the
question how theoretical disagreement is possible and what
it is about, we lack the essentials of a decent apparatus for
intelligent and constructive criticism of what our judges do.
No department of state is more important than our courts,
and none 1s so thoroughly misunderstood by the governed.
Most people have fairly clear opinions about how con-
gressmen or prime ministers or presidents or foreign secre-
taries should carry out their duties, and shrewd opinions
about how most of these officials actually do behave. But
popular opinion about judges and judging is a sad affair of
empty slogans, and I include the opinions of many working
lawyers and judges when they are writing or talking about
what they do. All this is a shame, and it is only part of the
damage. For we take an interest in law not only because we
use it for our own purposes, selfish or noble, but because law
is our most structured and revealing social institution. If we
understand the nature of our legal argument better, we
know better what kind of people we are.

A THRESHOLD OBJECTION

This book 1s about theoretical disagreement in law. It aims
to understand what kind of disagreement this is and then to
construct and defend a particular theory about the proper
grounds of law. But of course there is more to legal practice
than arguments about law, and this book neglects much that
legal theory also studies. There is very little here about issues
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of fact, for example. It is important how judges decide
whether a workman has a legal right to damages when a fel-
low employee drops a wrench on his foot, but 1t 15 also im-
portant how a judge or a jury decides whether the workman
(as his employer claims) dropped the wrench on his own foot
instead. Nor do I discuss the practical politics of adjudica-
tion, the compromises judges must sometimes accept, stating
the law in a somewhat different way than they think most
accurate in order to attract the votes of other judges, for in-
stance. I am concerned with the issue of law, not with the
reasons judges may have for tempering their statements of
what it is. My project is narrow in a different way as well. It
centers on formal adjudication, on judges in black robes, but
these are not the only or even the most important actors in
the legal drama. A more complete study of legal practice
would attend to legislators, policemen, district attorneys,
welfare officers, school board chairmen, a great variety of
other officials, and to people like bankers and managers and
union officers, who are not called public officials but whose
decisions also affect the legal rights of their fellow citizens.

Some critics will be anxious to say at this point that our
project is not only partial in these various ways but wrong,
that we will misunderstand legal process if we pay special
attention to lawyers’ doctrinal arguments about what the
law is. They say these arguments obscure—perhaps they aim
to obscure——the important social function of law as ideologi-
cal force and witness. A proper understanding of law as a so-
cial phenomenon demands, these critics say, a more
scientific or sociological or historical approach that pays no
or little attention to jurisprudential puzzles over the correct
characterization of legal argument. We should pursue, they
think, very different questions, like these: How far, and in
what way, are judges influenced by class consciousness or
economic circumstance? Did the judicial decisions of nine-
teenth-century America play an important part in forming
the distinctive American version of capitalism? Or were
those decisions only mirrors reflecting change and conflict,
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but neither promoting the one nor resolving the other? We
will be diverted from these sertous questions, the critics
warn, if we are drawn into philosophical arguments about
whether and why propositions of law can be controversial,
like anthropologists sucked into the theological disputes of
some ancient and primitive culture.

This objection fails by its own standards. It asks for social
realism, but the kind of theory it recommends i1s unable to
provide it. Of course, law 1s a social phenomenon. But its
complexity, function, and consequence all depend on one
special feature of its structure. Legal practice, unlike many
other social phenomena, is argumentative. Every actor in the
practice understands that what it permits or requires de-
pends on the truth of certain propositions that are given
sense only by and within the practice; the practice consists in
large part in deploying and arguing about these proposi-
tions. People who have law make and debate claims about
what law permits or forbids that would be impossible—be-
cause senseless—without law and a good part of what their
law reveals about them cannot be discovered except by no-
ticing how they ground and defend these claims. This cru-
cial argumentative aspect of legal practice can be studied in
two ways or from two points of view. One is the external
point of view of the sociologist or historian, who asks why
certain patterns of legal argument develop in some periods
or circumstances rather than others, for example. The other
is the internal point of view of those who make the claims.
Thetr interest is not finally historical, though they may think
history relevant; it is practical, in exactly the way the present
objection ridicules. They do not want predictions of the legal
claims they will make but arguments about which of these
claims is sound and why; they want theories not about how
history and economics have shaped their consciousness but
about the place of these disciplines in argument about what
the law requires them to do or have.

Both perspectives on law, the external and the internal,
are essential, and each must embrace or take account of the
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other. The participant’s point of view envelops the histo-
rian’s when some claim of law depends on a matter of histor-
ical fact: when the question whether segregation is illegal, for
example, turns on the motives either of the statesmen who
wrote the Constitution or of those who segregated the
schools.? The historian’s perspective includes the partici-
pant’s more pervasively, because the historian cannot un-
derstand law as an argumentative soclal practice, even
enough to reject it as deceptive, until he has a participant’s
understanding, until he has his own sense of what counts as a
good or bad argument within that practice. We need a social
theory of law, but it must be jurisprudential just for that
reason. Theories that ignore the structure of legal argument
for supposedly larger questions of history and society are
therefore perverse. They ignore questions about the internal
character of legal argument, so their explanations are im-
poverished and defective, like innumerate histories of mathe-
matics, whether they are written in the language of Hegel or
of Skinner. It was Oliver Wendell Holmes who argued most
influentially, I think; for this kind of “external” legal the-
ory;? the depressing history of social-theoretic jurisprudence
in our century warns us how wrong he was. We wait still for
illumination, and while we wait, the theories grow steadily
more programmatic and less substantive, more radical in
theory and less critical in practice.

This book takes up the internal, participants’ point of
view; it tries to grasp the argumentative character of our
legal practice by joining that practice and struggling with
the issues of soundness and truth participants face. We will
study formal legal argument from the judge’s viewpoint, not
because only judges are important or because we understand
everything about them by noticing what they say, but be-
cause judicial argument about claims of law is a useful para-
digm for exploring the central, propositional aspect of legal
practice. Citizens and politicians and law teachers also
worry and argue about what the law is, and I might have
taken their arguments as our paradigms rather than the
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judge’s. But the structure of judicial argument is typically
more explicit, and judicial reasoning has an influence over
other forms of legal discourse that is not fully reciprocal.

THE REAL WORLD

We need relief from the daunting abstraction of these intro-
ductory remarks. I shall try to show how the plain-fact thesis
distorts legal practice, and I begin by describing some actual
cases decided by judges in the United States and Britain.
These are all famous cases, at least among law students,
and continue to be discussed in classes. I set them out here
and together for several reasons. They introduce certain
technical legal terms to readers who have had no legal
training. They provide extended examples for the various
arguments and discussions of later chapters. I hope they will
provide, in a more general way, some sense of the actual
tone and texture of legal argument. This last reason is
the most important, for in the end all my arguments
are hostage to each reader’s sense of what does and can
happen in court.

Elmer’s Case

Elmer murdered his grandfather—he poisoned him—in
New York in 1882."" He knew that his grandfather’s existing
will left him the bulk of the estate, and he suspected that the
old man, who had recently remarried, would change the will
and leave him nothing. Elmer’s crime was discovered; he was
convicted and sentenced to a term of years in jail. Was he le-
gally entitled to the inheritance his grandfather’s last will
provided? The residuary legatees under the will, those enti-
tled to inherit if Elmer had died before his grandfather, were
the grandfather’s daughters. Their first names are not re-
ported, so I will call them Goneril and Regan. They sued the
administrator of the will, demanding that the property now
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go to them instead of Elmer. They argued that since Elmer
had murdered the testator, their father, the law entitled
Elmer to nothing.

The law pertaining to wills 1s for the most part set out in
special statutes, often called statutes of wills, which stipulate
the form a will must take to be considered valid in law: how
many and what kinds of witnesses must sign, what the men-
tal state of the testator must be, how a valid will, once exe-
cuted, may be revoked or changed by the testator, and so
forth. The New York statute of wills, like most others in force
at that time, sard nothing explicit about whether someone
named in a will could inherit according to its terms if he had
murdered the testator. Elmer’s lawyer argued that since the
will violated none of the explicit provisions of the statute it
was valid, and since Elmer was named in a valid will he
must inherit. He said that if the court held for Goneril and
Regan, it would be changing the will and substituting its
own moral convictions for the law. The judges of the highest
court of New York all agreed that their decision must be in
accordance with the law. None denied that if the statute of
wills, properly interpreted, gave the inheritance to Elmer,
they must order the administrator to give it to him. None
said that in that case the law must be reformed in the inter-
ests of justice. They disagreed about the correct result in the
case, but their disagreement—or so it seems from reading the
opinions they wrote—was about what the law actually was,
about what the statute required when properly read.

How can people who have the text of a statute in front of
them disagree about what it actually means, about what law
it has made? We must draw a distinction between two senses
of the word “statute.” It can describe a physical entity of a
certain type, a document with words printed on it, the very
words congressmen or members of Parliament had m front
of them when they voted to enact that document. But it can
also be used to describe the law created by enacting that
document, which may be a much more complex matter.
Consider the difference between a poem conceived as a series
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of words that can be spoken or written and a poem con-
ceived as the expression of a particular metaphysical theory
or point of view. Literary critics all agree about what poem
“Sailing to Byzantium” is in the first sense. They agree it is
the series of words designated as that poem by W. B. Yeats.
But they nevertheless disagree about what the poem is in the
second sense, about what the poem really says or means.
They disagree about how to construct the “real” poem, the
poem in the second sense, from the text, the poem in the first
sense.

In much the same way, judges before whom a statute is
laid need to construct the “real” statute—a statement of
what difference the statute makes to the legal rights of vari-
ous people—from the text in the statute book. Just as literary
critics need a working theory, or at least a style of interpre-
tation, in order to construct the poem behind the text, so
judges need something like a theory of legislation to do this
for statutes. This may seem evident when the words in the
statute book suffer from some semantic defect; when they are
ambiguous or vague, for example. But a theory of legislation
15 also necessary when these words are, from the linguistic
point of view, impeccable. The words of the statute of wills
that figured in Elmer’s case were neither vague nor ambigu-
ous. The judges disagreed about the impact of these words
on the legal rnights of Elmer, Gonenl, and Regan because
they disagreed about how to construct the real statute in the
special circumstances of that case.

The dissenting opinion, written by Judge Gray, argued for
a theory of legislation more popular then than it is now. This
is sometimes called a theory of “literal” interpretation,
though that is not a particularly illuminating description. It
proposes that the words of a statute be given what we might
better call their acontextual meaning, that 1s, the meaning
we would assign them if we had no special information
about the context of their use or the intentions of their au-
thor. This method of interpretation requires that no con-
text-dependent and unexpressed qualifications be made to
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general language, so Judge Gray insisted that the real stat-
ute, constructed in the proper way, contained no exceptions
for murderers. He voted for Elmer.

Law students reading his opinion now are mostly con-
temptuous of that way of constructing a statute from a text;
they say it is an example of mechanical jurisprudence. But
there was nothing mechanical about Judge Gray’s argu-
ment. There is much to be said (some of which he did say)
for his method of constructing a statute, at least in the case
of a statute of wills. Testators should know how their wills
will be treated when they are no longer alive to offer fresh
instructions. Perhaps Elmer’s grandfather would have pre-
ferred his property to go to Goneril and Regan in the event
that Elmer poisoned him. But perhaps not: he might have
thought that Elmer, even with murder on his hands, was still
a better object for his generosity than his daughters. It might
be wiser in the long run for judges to assure testators that the
statute of wills will be interpreted in the so-called literal way,
so that testators can make any arrangements they wish, con-
fident that their dispositions, however amusing, will be re-
spected. Besides, if Elmer loses his inheritance just because
he is a murderer, then that is a further punishment, beyond
his term in jail, for his crime. It is an important principle of
justice that the punishment for a particular crime must be
set out in advance by the legislature and not increased by
judges after the crime has been committed. All this (and
more) can be said on behalf of Judge Gray’s theory about
how to read a statute of wills.

Judge Earl, however, writing for the majority, used a very
different theory of legislation, which gives the legislators’ in-
tentions an important influence over the real statute. “It is a
familiar canon of construction,” Earl wrote, “that a thing
which is within the intention of the makers of a statute is as
much within the statute as if it were within the letter; and a
thing which is within the letter of the statute is not within
the statute, unless it be within the intention of the makers.”'!
(Notice how he relies on the distinction between the text,
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which he calls the “letter” of the statute, and the real statute,
which he calls the “statute” itself.) It would be absurd, he
thought, to suppose that the New York legislators who origi-
nally enacted the statute of wills intended murderers to in-
herit, and for that reason the real statute they enacted did
not have that consequence.

We must take some care in stating what Judge Earl meant
about the role intention should play in constructing statutes.
He did not mean that a statute can have no consequence the
legislators did not have in mind. This is plainly too strong as
a general rule: no legislator can have in mind all the conse-
quences of any statute he votes for. The New York legislators
could not have contemplated that people might bequeath
computers, but it would be absurd to conclude that the stat-
ute does not cover such bequests. Nor did he mean only that
a statute can contain nothing that the legislators intended
that it not contain. This seems more plausible, but it 1s too
weak to be of any use in Elmer’s case. For it seems likely that
the New York legislators did not have the case of murderers
in mind at all. They did not intend that murderers inherit,
but neither did they intend that they should not. They had
1o active intention either way. Earl meant to rely on a prnin-
ciple we might call intermediate between these excessively
strong and weak principles: he meant that a statute does not
have any consequence the legislators would have rejected if
they had contemplated it."?

Judge Earl did not rely only on his principle about legisla-
live intention; his theory of legislation contained another rel-
cvant principle. He said that statutes should be constructed
irom texts not in historical isolation but against the back-
ground of what he called general principles of law: he meant
that judges should construct a statute so as to make it con-
form as closely as possible to principles of justice assumed
clscwhere in the law. He offered two reasons. First, it is sen-
sible to assume that legislators have a general and diffuse in-
tention to respect traditional principles of justice unless they
clearly indicate the contrary. Second, since a statute forms
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part of a larger intellectual system, the law as a whole, it
should be constructed so as to make that larger system coher-
ent in principle. Earl argued that the law elsewhere respects
the principle that no one should profit from his own wrong,
so the statute of wills should be read to deny inheritance to
someone who has murdered to obtain it.

Judge Earl’s views prevailed. They attracted four other
judges to his side, while Judge Gray was able to find only one
ally. So Elmer did not receive his inheritance. I shall use this
case as an illustration of many different points, in the argu-
ment that follows, but the most important is this: the dispute
about Elmer was not about whether judges should follow the
law or adjust it in the interests of justice. At least it was not if
we take the opinions I described at face value and (as [ shall
argue later) we have no justification for taking them in any
other way. It was a dispute about what the law was, about
what the real statute the legislators enacted really said.

The Snail Darter Case

I now describe a much more recent case, though more
briefly, in order to show that this kind of dispute continues
to occupy judges." In 1973, during a period of great na-
tional concern about conservation, the United States Con-
gress enacted the Endangered Species Act. It empowers the
secretary of the interior to designate species that would be
endangered, in his opinion, by the destruction of some habi-
tat he considers crucial to its survival and then requires all
agencies and departments of the government to take “such
action necessary to insure that actions authorized, funded, or
carried out by them do not jeopardize the continued exis-
tence of such endangered species.”"*

A group of conservationists based in Tennessee had been
opposing dam construction projects of the Tennessee Valley
Authority, not because of any threat to species but because
these projects were altering the geography of the area by
converting free-flowing streams into narrow, ugly ditches to
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produce an unneeded increase (or so the conservationists be-
lieved) in hydroelectric power. The conservationists discov-
ered that one almost finished TVA dam, costing over one
hundred million dollars, would be likely to destroy the only
habitat of the snail darter, a three-inch fish of no particular
beauty or biological interest or general ecological impor-
tance. They persuaded the secretary to designate the snail
darter as endangered and brought proceedings to stop the
dam from being completed and used.

The authority argued that the statute should not be con-
strued to prevent the completion or operation of any project
substantially completed when the secretary made his order.
It said the phrase “‘actions authorized, funded, or carried
out” should be taken to refer to beginning a project, not
completing projects begun earlier. It supported its claim by
pointing to various acts of Congress, all taken after the secre-
tary had declared that completing the dam would destroy
the snail darter, which suggested that Congress wished the
dam to be completed notwithstanding that declaration.
Congress had specifically authorized funds for continuing
the project after the secretary’s designation, and various of
its committees had specifically and repeatedly declared that
they disagreed with the secretary, accepted the authority’s
interpretation of the statute, and wished the project to con-
linue.

The Supreme Court nevertheless ordered that the dam be
halted, in spite of the great waste of public funds. (Congress
then enacted a further statute establishing a general proce-
dure for exemption from the act, based on findings by a re-
view board.}'® Chief Justice Warren Burger wrote an opinion
for the majority of the justices. He said, in words that recall
Judge Gray’s opinion in Elmer’s case, that when the text is
clear the Court has no right to refuse to apply it just because
it believes the results silly. Times change, however, and the
chief justice’s opinion was in one respect very different from
Judge Gray’s. Burger recognized the relevance of congres-
sional intention to the decision what statute Congress had
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made. But he did not accept Earl’s principle about the way
in which congressional intention is relevant. He refused to
consider the counterfactual test that Earl’s analysis made de-
cisive. “It 1s not for us,” he said, “to speculate, much less act,
on whether Congress would have altered its stance had the
specific events of this case been anticipated.”’®

Instead he adopted what I called, in discussing Earl’s
opinion, the excessively weak version of the idea that judges
constructing a statute must respect the legislature’s inten-
tions. That version comes to this: if the acontextual meaning
of the words in the text is clear—if the words “carry out”
would normally include continuing as well as beginning a
project—then the Court must assign those words that mean-
ing unless it can be shown that the legislature actually in-
tended the opposite result. The legislative history leading up
to the enactment of the Endangered Species Act did not
warrant that concluston, he said, because Congress plainly
wanted to give endangered species a high order of protection
even at great cost to other social goals, and it is certainly
possible, even if not probable, that legislators with that gen-
eral aim would want the snail darter saved even at the
amazing expense of a wasted dam. He rejected the evidence
of the later committee reports and the actions of Congress in
approving funding for the continuation of the dam, which
might have been thought to indicate an actual intention not
to sacrifice the dam to this particular species. The commit-
tees that had reported in favor of the dam were not the same
as the committees that had sponsored the act in the first
place, he said, and congressmen often vote on appropriations
without fully considering whether the proposed expenditures
are legal under past congressional decisions.

Justice Lewis Powell wrote a dissent for himself and one
other justice. He said that the majority’s decision con-
structed an absurd real statute from the text of the Endan-
gered Species Act. “It is not our province,” he said, “to
rectify policy or political judgments by the Legislative Branch,
however egregiously they may disserve the public inter-
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est. But where the statutory and legislative history, as in
this case, need not be construed to reach such a result, I view
it as the duty of this Court to adopt a permissible construc-
tion that accords with some modicum of common sense and
the public weal.”'” This states yet another theory of legisla-
tion, another theory of how the legislature’s intentions affect
the statute behind the text, and it is very different from
Burger’s theory. Burger said that the acontextual meaning of
the text should be enforced, no matter how odd or absurd
the consequences, unless the court discovered strong evi-
dence that Congress actually intended the opposite. Powell
sald that the courts should accept an absurd result only if
they find compelling evidence that ¢ was intended. Burger’s
theory is Gray’s, though in a less rigid form that gives some
role to legislative intention. Powell’s theory is like Earl’s,
though in this case it substitutes common sense for the prin-
ciples of justice found elsewhere in the law.

Once again, if we take the opinlons of these two justices at
face value, they did not disagree about any historical mat-
ters of fact. They did not disagree about the state of mind of
the various congressmen who joined in enacting the Endan-
gered Species Act. Both justices assumed that most con-
gressmen had never considered whether the act might be
used to halt an expensive dam almost completed. Nor did
they disagree over the question of fidelity. Both accepted
that the Court should follow the law. They disagreed about
the question of law; they disagreed about how judges should
decide what law is made by a particular text enacted by
Congress when the congressmen had the kinds of beliefs and
intentions both justices agreed they had in this instance.

McLoughlin

Elmer’s case and the snail darter case both arose under a
statute. The deciston in each case depended upon the best
construction of a real statute from a particular legislative
text. In many lawsuits, however, the plaintiff appeals not to
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any statute but to earlier decisions by courts. He argues that
the judge in his case should follow the rules laid down in
these earlier cases, which he claims require a verdict for him.
McLoughlin was of this sort.'®

Mrs. McLoughlin’s husband and four children were in-
jured in an automobile accident in England at about 4 p.M.
on October 19, 1973. She heard about the accident at home
from a neighbor at about 6 P.M. and went immediately to
the hospital, where she learned that her daughter was dead
and saw the serious condition of her husband and other chil-
dren. She suffered nervous shock and later sued the defen-
dant driver, whose negligence had caused the accident, as
well as other parties who were in different ways involved, for
compensation for her emotional injuries. Her lawyer pointed
to several earlier decisions of English courts awarding com-
pensation to people who had suffered emotional injury on
seeing serious injury to a close relative. But in all these cases
the plaintiff had either been at the scene of the accident or
had arrived within minutes. In a 1g72 case, for example, a
wife recovered—won compensation—for emotional injury;
she had come upon the body of her husband immediately
after his fatal accident.'” In 1967 a man who was not related
to any of the victims of a train crash worked for hours trying
to rescue victims and suffered nervous shock from the experi-
ence. He was allowed to recover.’ Mrs. McLoughlin’s law-
yer relied on these cases as precedents, decisions which had
made it part of the law that people in her position are enti-
tled to compensation.

British and American lawyers speak of the doctrine of
precedent; they mean the doctrine that decistons of earlier
cases sufficiently like a new case should be repeated in the
new case. They distinguish, however, between what we
might call a strict and a relaxed doctrine of precedent. The
strict doctrine obliges judges to follow the earlier decisions of
certain other courts {generally courts above them but some-
times at the same level in the hierarchy of courts in their
jurisdiction), even if they believe those decisions to have
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been wrong. The exact form of the strict doctrine varies from
place to place; it is different in the United States and Britain,
and 1t differs from state to state within the United States.
According to most lawyers’ view of the strict doctrine in Brit-
ain, the Court of Appeal, which is just below the House of
Lords in authority, has no choice but to follow its own past
decisions, but American lawyers deny that the comparable
courts in their hierarchy are constrained in this way. Law-
yers within a particular jurisdiction sometimes disagree
about the details, at least, of the strict doctrine as it ap-
plies to them: most American lawyers think that the lower
federal courts are absolutely bound to follow past deci-
sions of the Supreme Court, but that view is challenged by
some.?!

The relaxed doctrine of precedent, on the other hand, de-
mands only that a judge give some weight to past decisions
on the same issue, that he must follow these unless he thinks
them sufficiently wrong to outweigh the initial presumption
in their favor. This relaxed doctrine may embrace the past
decisions not only of courts above him or at the same level in
his jurisdiction but of courts in other states or countries. Ob-
viously, much depends on how strong the inital presump-
tion is taken to be. Once again, opinion varies among
lawyers from jurisdiction to jurisdiction, but it is also likely
to vary within a jurisdiction to a greater extent than opinion
about the dimensions of the strict doctrine. Any judge is
likely to give more weight to past decisions of higher than of
lower courts in his own jurisdiction, however, and to past
decisions of all these courts than to courts of other junsdic-
tions, He may well give more weight to recent decisions of
any court than to earlier ones, more weight to decisions
written by powerful or famous judges than to those written
by mediocre judges, and so forth. Two decades ago the
House of Lords declared that the strict doctrine of precedent
does not require it to follow its own past decisions”’—hefore
that declaration British lawyers had assumed that the strict
doctrine did require this—but the House nevertheless gives
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great weight to its own past decisions, more than it gives to
past decisions of courts lower in the British hierarchy, and
much more than it gives to decisions of American courts.

Differences of opinion about the character of the strict
doctrine and the force of the relaxed doctrine explain why
some lawsuits are controversial. Different judges in the same
case disagree about whether they are obliged to follow some
past decision on exactly the question of law they now face.
That was not, however, the nerve of controversy in McLough-
{in. Whatever view lawyers take of the character and force of
precedent, the doctrine applies only to past decisions suff-
ciently like the present case to be, as lawyers say, “in point.”
Sometimes one side argues that certain past decisions are
very much in point, but the other side replies that these de-
cisions are ‘“distinguishable,” meaning they are different
from the present case in some way that exempts them from
the doctrine. The judge before whom Mrs. McLoughlin first
brought her suit, the trial judge, decided that the precedents
her lawyer cited, about others who had recovered compen-
sation for emotional injury suffered when they saw accident
victims, were distinguishable because in all those cases the
shock had occurred at the scene of the accident while she was
shocked some two hours later and in a different place. Of
course not every difference in the facts of two cases makes the
earlier one distinguishable: no one could think it mattered if
Mrs. McLoughlin was younger than the plaintiffs in the ear-
lier cases.

The trial judge thought that suffering injury away from
the scene was an important difference because it meant that
Mrs. McLoughlin’s injury was not “foreseeable” in the way
that the injury to the other plaintiffs had been. Judges in
both Britain and America follow the common law principle
that people who act carelessly are liable only for reasonably
foreseeable injuries to others, injuries a reasonable person
would anticipate if he reflecied on the matter. The trial
judge was bound by the doctrine of precedent to recognize
that emotional injury to close relatives at the scene of an ac-
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cident is reasonably foreseeable, but he said that injury to a
mother who saw the results of the accident later is not. So he
thought he could distinguish the putative precedents in that
way and decided against Mrs. McLoughlin’s claim.

She appealed his decision to the next highest court in the
British hierarchy, the Court of Appeal.”” That court af-
firmed the trial judge’s decision—it refused her appeal and
let his decision stand—abut not on the argument he had used.
The Court of Appeal said it was reasonably foreseeable that
a mother would rush to the hospital to see her injured family
and that she would suffer emotional shock from seeing them
in the condition Mrs. McLoughlin found. That court distin-
guished the precedents not on that ground but for the very
different reason that what it called “policy” justified a dis-
tinction. The precedents had established liability for emo-
tional injury in certain restricted circumstances, but the
Court of Appeal said that recognizing a larger area of liabil-
ity, embracing injuries to relatives not at the scene, would
have a variety of adverse consequences for the community as
a whole. It would encourage many more lawsuits for emo-
tional injuries, and this would exacerbate the problem of
congestion in the courts. It would open new opportunities for
fraudulent claims by people who had not really suffered seri-
ous emotional damage but could find doctors to testify that
they had. It would increase the cost of lhability insurance,
making it more expensive to drive and perhaps preventing
some poor people from driving at all. The claims of those
who had suffered genuine emotional injury away from the
scene would be harder to prove, and the uncertainties of liti-
gation might complicate their condition and delay their re-
covery.

Mrs. McLoughlin appealed the decision once more, to the
House of Lords, which reversed the Court of Appeal and
ordered a new trial.** The decision was unanimous, but their
lordships disagreed about what they called the true state of
the law. Several of them said that policy reasons, of the sort
described by the Court of Appeal, might in some circum-
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stances be sufficient to distinguish a line of precedents and so
Justify a judge’s refusal to extend the principle of those cases
to a larger area of liability. But they did not think these pol-
icy reasons were of sufficient plausibility or merit in Mrs.
McLoughlin’s case. They did not believe that the risk of a
“flood” of litigation was sufhiciently grave, and they said the
courts should be able to distinguish genuine from fraudulent
claims even among those whose putative injury was suffered
several hours after the accident. They did not undertake to
say when good policy arguments might be available to limit
recovery for emotional injury; they left it an open ques-
tion, for example, whether Mrs. McLoughlin’s sister in Aus-
tralia (if she had one) could recover for the shock she might
have in reading about the accident weeks or months later in
a letter.

Two of their lordships took a very different view of the
law. They said it would be wrong for courts to deny recovery
to an otherwise meritorious plaintift for the &inds of reasons
the Court of Appeal had mentioned and which the other
law lords had said might be sufficient in some circumstances.
The precedents should be regarded as distinguishable, they
said, only if the moral principles assumed in the earlier cases
for some reason did not apply to the plaintiff in the same
way. And once it is conceded that the damage to a mother in
the hospital hours after an accident 1s reasonably foreseeable
to a careless driver, then no difference in moral principle can
be found between the two cases. Congestion in the courts or
a rise in the price of automobile liability insurance, they
sald, however inconvenient these might be to the community
as a whole, cannot justify refusing to enforce individual
rights and duties that have been recognized and enforced
before. They said these were the wrong sorts of arguments to
make to judges as arguments of law, however cogent they
might be if addressed to legislators as arguments for a
change in the law. (Lord Scarman’s opinion was particularly
clear and strong on this point.) The argument among their
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lordships revealed an important difference of opinion about
the proper role of considerations of policy in deciding what
result parties to a lawsuit are entitled to have.

Brown

After the American Civil War the victorious North amended
the Constitution to end slavery and many of its incidents
and consequences. One of these amendments, the Four-
teenth, declared that no state might deny any person the
“equal protection of the laws.” After Reconstruction the
southern states, once more in control of their own politics,
segregated many public facilities by race. Blacks had to ride
in the back of the bus and were allowed to attend only segre-
gated schools with other blacks. In the famous case of Plessy
v. Ferguson™ the defendant argued, ultimately before the
Supreme Court, that these practices of segregation automat-
ically violated the equal protection clause. The Court re-
jected their claim; it said that the demands of that clause
were satisfied if the states provided separate but equal facili-
ties and that the fact of segregation alone did not make facil-
ities automatically unequal.

In 1954 a group of black schoolchildren in Topeka, Kan-
sas, raised the question again.”® A great deal had happened
to the United States in the meantime—a great many blacks
had died for that country in a recent war, for example—and
segregation seemed more deeply wrong to more people than
it had when Plessy was decided. Nevertheless, the states that
practiced segregation resisted integration fiercely, particu-
larly in the schools. Their lawyers argued that since Plessy
was a decision by the Supreme Court, that precedent had to
be respected. This time the Court decided for the black
plaintiffs. Its decision was unexpectedly unanimous, though
the unanimity was purchased by an opinion, written by
Chief Justice Earl Warren, that was in many ways a com-
promise. He did not reject the “separate but equal” formula
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outright; instead he relied on controversial sociological evi-
dence to show that racially segregated schools could not be
equal, for that reason alone. Nor did he say flatly that the
Court was now overruling Plessy. He said only that i the
present decision was inconsistent with Plessy, then that ear-
lier decision was being overruled. The most important com-
promise, for practical purposes, was in the design of the
remedy the opinion awarded the plaintiffs. It did not order
the schools of the southern states to be desegregated immedi-
ately, but only, in a phrase that became an emblem of hy-
pocrisy and delay, “with all deliberate speed.””

The decision was very controversial, the process of inte-
gration that followed was slow, and significant progress re-
quired many more legal, political, and even physical battles.
Critics said that segregation, however deplorable as a matter
of political morality, is not unconstitutional.”® They pointed
out that the phrase “equal protection” does not 1n itself de-
cide whether segregation is forbidden or not, that the partic-
ular congressmen and state officials who drafted, enacted,
and ratified the Fourteenth Amendment were well aware of
segregated education and apparently thought their amend-
ment left it perfectly legal, and that the Court’s decision in
Plessy was an important precedent of almost ancient lineage
and ought not lightly be overturned. These were arguments
about the proper grounds of constitutional law, not argu-
ments of morality or repair: many who made them agreed
that segregation was immoral and that the Constitution
would be a better document if it had forbidden it. Nor were
the arguments of those who agreed with the Court argu-
ments of morality or repair. If the Constitution did not as a
matter of law prohibit official racial segregation, then the
decision in Brown was an illicit constitutional amendment,
and few who supported the deciston thought they were sup-
porting that. This case, like our other sample cases, was
fought over the question of law. Or so it seems from the
opinion, and so it seemed to those who fought it.



WHAT IS LAW? 31

SEMANTIC THEORIES OF LAW

Propositions and Grounds of Law

Earlier in this chapter 1 described what I called the plain-
fact view of law. This holds that law depends only on mat-
ters of plain historical fact, that the only sensible disagree-
ment about law is empirical disagreement about what legal
institutions have actually decided in the past, that what I
called theoretical disagreement is illusory and better under-
stood as argument not about what law is but about what it
should be. The sample cases seem counterexamples to the
plain-fact view: the arguments in these cases seem to be
about law, not morality or fidelity or repair. We must there-
fore put this chalienge to the plain-fact view: why does it
insist that appearance is here an illusion? Some legal phi-
losophers offer a surprising answer. They say that theoretical
disagreement about the grounds of law must be a pretense
because the very meaning of the word “law’ makes law de-
pend on certain specific criteria, and that any lawyer who
rejected or challenged those criteria would be speaking self-
contradictory nonsense.

We follow shared rules, they say, in using any word: these
rules set out criteria that supply the word’s meaning. Our
rules for using “law” tie law to plain historical fact. It does
not follow that all lawyers are aware of these rules in the
sense of being able to state them in some crisp and compre-
hensive form. For we all follow rules given by our common
language of which we are not fully aware. We all use the
word “cause,” for example, in what seems to be roughly the
same way—we agree about which physical events have
caused others once we all know the pertinent facts—yet most
of us have no idea of the criteria we use in making these
judgments, or even of the sense in which we are using critena
at all. It falls to philosophy to explicate these for us. This
may be a matter of some difficulty, and philosophers may
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well disagree. Perhaps no sev of criteria for using the word
“cause” fits ordinary practice exactly, and the question will
then be which set provides the overall best fit or best fits the
central cases of causation. A philosopher’s account of the
concept of causation must not only fit, moreover, but must
also be philosophically respectable and attractive in other
respects. It must not explain our use of causation in a ques-
tion-begging way, by using that very concept in its descrip-
tion of how we use it, and it must employ a sensible
ontology. We would not accept an account of the concept of
causation that appealed to causal gods resident in objects.
So, according to the view I am now describing, with the
concept of law. We all use the same factual cniteria in fram-
ing, accepting, and rejecting statements about what the law
is, but we are ignorant of what these criteria are. Philoso-
phers of law must elucidate them for us by a sensitive study
of how we speak. They may disagree among themselves, but
that alone casts no doubt on their common assumption,
which is that we do share some set of standards about how
“law’’ is to be used.

Philosophers who insist that lawyers all follow certain lin-
guistic criteria for judging propositions of law, perhaps un-
awares, have produced theories identifying these criteria. I
shall call these theories collectively semantic theories of law,
but that name itself requires some elaboration. For a long
time philosophers of law packaged their products as defini-
tions of law. John Austin, for example, whose theory I shall
shortly describe, said he was explicating the “meaning” of
law. When philoscophers of language developed more sophis-
ticated theories of meaning, legal philosophers became more
wary of definitions and said, instead, that they were describ-
ing the “use” of legal concepts, by which they meant, in our
vocabulary, the circumstances in which propositions of law
are regarded by all competent lawyers as true or as false. This
was little more than a change in packaging, I think; in any
case I mean to include “use” theories in the group of seman-
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tic theories of law, as well as the earlier theores that were
. . 2y
more candidly definitional.”

Legal Positivism

Semantic theories suppose that lawyers and judges use
mainly the same criteria (though these are hidden and un-
recognized) in deciding when propositions of law are true
or false; they suppose that lawyers actually agree about the
grounds of law. These theories disagree about which criteria
lawyers do share and which grounds these criteria do stipu-
late. Law students are taught to classify semantic theories
according to the following rough scheme. The semantic
theories that have been most influential hold that the shared
criteria make the truth of propositions of law turn on certain
specified historical events. These positivist theories, as they
are called, support the plain-fact view of law, that genuine
disagreement about what the law is must be empirical dis-
agreement about the history of legal institutions. Positivist
theories differ from one another about which historical facts
are crucial, however, and two versions have been particu-
larly important in British jurisprudence.

John Austin, a nineteenth-century English lawyer and lec-
turer, said that a proposition of law is true within a particu-
lar political society if it correctly reports the past command
of some person or group occupying the position of sovereign
in that society. He defined a sovereign as some person or
group whose commands are habitually obeyed and who is
not in the habit of obeying anyone else.*” This theory be-
came the object of intense, and often scholastic, debate.
Legal philosophers argued about whether certain obviously
true propositions of law—propositions about the number of
signatures necessary to make a will legally valid, for exam-
ple—could really be said to be true in virtue of anyone’s
command. (After all, no one has commanded you or me to
make any will at all, let alone to make a valid will.) They
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also debated whether any group could be said to be an Aus-
tinian sovereign in a democracy, like the United States, in
which the people as a whole retain the power to alter the
form of government radically by amending the constitution.
But though Austin’s theory was found defective in various
matters of detail, and many repairs and improvements were
suggested, his main idea, that law is a matter of historical
decisions by people in positions of political power, has never
wholly lost its grip on jurisprudence.

The most important and fundamental restatement of that
idea is H. L. A. Hart’s book, The Concept of Law, first pub-
lished in 1961.>' Hart rejected Austin’s account of legal au-
thority as a brute fact of habitual command and obedience.
He said that the true grounds of law lie in the acceptance by
the community as a whole of a fundamental master rule (he
called this a “rule of recognition”) that assigns to particular
people or groups the authority to make law. So propositions
of law are true not just in virtue of the commands of people
who are habitually obeyed, but more fundamentally in vir-
tue of social conventions that represent the community’s ac-
ceptance of a scheme of rules empowering such people or
groups to create valid law. For Austin the proposition that
the speed limit in California is 55 is true just because the leg-
islators who enacted that rule happen to be in control there;
for Hart 1t is true because the people of California have ac-
cepted, and continue to accept, the scheme of authority de-
ployed in the state and national constitutions. For Austin
the proposition that careless drivers are required to compen-
sate mothers who suffer emotional injury at the scene of an
accident is true in Britain because people with political
power have made the judges their lieutenants and tacitly
adopt their commands as their own. For Hart that proposi-
tion 1s true because the rule of recognition accepted by the
British people makes judges’” declarations law subject to the
powers of other officials—legislators—to repeal that law if
they wish.

Hart’s theory, like Austin’s, has generated a good deal of
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debate among those who are drawn to its basic idea. What
does the “acceptance” of a rule of recognition consist in?
Many officials of Nazi Germany obeyed Hitler’s commands
as law, but only out of fear. Does that mean they accepted a
rule of recognition entitling him to make law? If so, then the
difference between Hart’s theory and Austin’s becomes elu-
sive, because there would then be no difference between a
group of people accepting a rule of recognition and simply
falling into a self-conscious pattern of obedience out of fear.
If not, if acceptance requires more than mere obedience,
then it seems to follow that there was no law in Nazi Ger-
many, that no propositions of law were true there or in many
other places where most people would say there is law,
though bad or unpopular law. And then Hart’s theory
would not, after all, capture how all lawyers use the word
“law.” Scholars have worried about this and other aspects of
Hart’s theory, but once again his root idea, that the truth of
propositions of law is in some 1mportant way dependent
upon conventional patterns of recognizing law, has attracted
wide support.

Other Semantic Theories

Positivist theories are not unchallenged in the classical liter-
ature of jurisprudence; [ should mention two other groups of
theories generally counted as their rivals. The first is usually
called the school of natural law, though the various theories
grouped under that title are remarkably different from one
another, and the name suits none of them.” If we treat these
as semantic theories (in Chapter 3 I describe a better way to
understand them), they have this in common: they argue
that lawyers follow criteria that are not entirely factual, but
at least to some extent moral, for deciding which proposi-
tions of law are true. The most extreme theory of this kind
insists that law and justice are identical, so that no unjust
proposition of law can be true. This extreme theory is very
implausible as a semantic theory because lawyers often
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speak in a way that contradicts it. Many lawyers in both
Britain and the United States believe that the progressive
income tax is unjust, for example, but none of them doubts
that the law of these countries does impose tax at progressive
rates. Some less extreme “natural law” theornies claim only
that morality is sometimes relevant to the truth of proposi-
ttons of law. They suggest, for instance, that when a statute
is open to different interpretations, as in Elmer’s case, or
when precedents are indecisive, as in Mrs. McLoughlin’s
case, whichever interpretation is morally superior is the more
accurate statement of the law. But even this weaker version
of natural law is unpersuasive if we take it to be a semantic
theory about how all lawyers use the word “law”; Judge
Gray seems to have agreed with Judge Earl that the law
would be better if it denied Elmer his inheritance, but he did
not agree that the law therefore did deny it to him.
Students are taught that the second rival to positivism is
the school of legal realism. Realist theories were developed
early in this century, matnly in American law schools,
though the movement had branches elsewhere. If we treat
them as semantic theories, they argue that the linguistic
rules lawyers follow make propositions of law instrumental
and predictive. The best version suggests that the exact
meaning of a proposition of law—the conditions under
which lawyers will take the proposition to be true—depends
on context. If a lawyer advises a client that the law permits
murderers to inherit, for example, he must be understood as
predicting that this is what judges will dectde when the
matter next comes to court. If a judge says this in the course
of his opinion, he is making a different sort of predictive hy-
pothesis, about the general course or “path” the law is most
likely to take in the general area of his decision.?® Some real-
ists expressed these ideas in dramatically skeptical language.
They said there is no such thing as law, or that law 1s only a
matter of what the judge had for breakfast. They meant that
there can be no such thing as law apart from predictions of
these different sorts. But even understood in this way, real-
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ism remains deeply implausible as a semantic theory. For it
is hardly contradictory—indeed it is common—for lawyers
to predict that judges will make a mistake about the law or
for judges to state their view of the law and then add that
they hope and expect that the law will be changed.

Defending Posttiwism

I shall concentrate on legal posttivism because, as I just said,
this 1s the semantic theory that supports the plain-fact view
and the claim that genuine argument about law must be
empirical rather than theoretical. If positivism 1s right, then
the appearance of theoretical disagreement about the
grounds of law, in Elmer’s case and McLoughlin and the snail
darter case and Brown, is in some way misleading. In these
cases past legal institutions had not expressly decided the
issue either way, so lawyers using the word “law” properly
according to positivism would have agreed there was no law
to discover. Their disagreement must therefore have been
disguised argument about what the law should be. But we
can restate that inference as an argument against positivism.
For why should lawyers and judges pretend to theoretical
disagreement in cases like these? Some positivists have a
quick answer: judges pretend to be disagreeing about what
the law is because the public believes there is always law and
that judges should always follow it. On this view lawyers and
Jjudges systematically connive to keep the truth from the
people so as not to disillusion them or arouse their ignorant
anger.

This quick answer is unpersuasive. It is mysterious why
the pretense should be necessary or how it could be suc-
cessful. If lawyers all agree there is no decisive law in cases
like our sample cases, then why has this view not become
part of our popular political culture long ago? And if it has
not—if most people still think there is always law for judges
to follow—why should the profession fear to correct their
error in the interests of a more honest judicial practice? In
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any case, how can the pretense work? Would it not be easy
for the disappointed party to demonstrate that there really
was no law according to the grounds everyone knows are the
right grounds? And if the pretense 1s so easily exposed, why
bother with the charade? Nor is there any evidence in our
sample cases that any of the lawyers or judges actually be-
lieved what this defense attributes to them. Many of their
arguments would be entirely inappropriate as arguments for
either the repair or the improvement of law; they make sense
only as arguments about what judges must do in virtue of
their responsibility to enforce the law as it is. It seems odd to
describe Gray or Burger as bent on reform or improvement,
for example, for each conceded that what he took to be the
law was open to serious objections of fairness or wisdom.
They argued that the statute in question had to be inter-
preted in a certain way iz spite of its evident defects so inter-
preted.

But once the positivist concedes that Gray was trying to
state what the law was rather than what it should be, he
must also concede that Gray’s views about the grounds of
law were controversial even within his own court. Earl’s rival
position must also be understood as a claim about what the
law requires—a claim that Gray was wrong—not a disguised
maneuver to repair or revise the law. In McLoughlin the
judges of the Court of Appeal did seem to think that since
the precedents were limited to emotional injury at the scene
of an accident, there was no law either way on emotional in-
jury away from the scene, and that their task was therefore
one of repair, of developing the law in the best way, all
things considered. But that was not the view of the House of
Lords, and very much not the view of Lord Scarman, who
thought he was bound by principles embedded in the prece-
dents. For all we know, Lord Scarman agreed with the
judges of the Court of Appeal that the community would be
made worse off on the whole by allowing recovery in those
circumstances. The various judges who adjudicated Mrs.
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McLoughlin’s case disagreed about the force and character
of precedent as a source of law, and though the disagree-
ment was subtle it was nevertheless a disagreement about what
the law was, not about what should be done in the absence
of law.

In fact there is no positive evidence of any kind that when
lawyers and judges seem to be disagreeing about the law
they are really keeping thetr fingers crossed. There is no ar-
gument for that view of the matter except the questton-beg-
ging argument that if the plain-fact thesis is sound they just
must be pretending. There is, however, a more sophisticated
defense of positivism, which concedes that lawyers and
judges in our sample cases thought they were disagreeing
about the law but argues that for a somewhat different rea-
son this self-description should not be taken at face value.
This new argunuent stresses the importance of distinguishing
between standard or core uses of the word “law” and border-
line or penumbral uses of that word. It claims that lawyers
and judges all follow what 1s mainly the same rule for using
“law” and therefore all agree about, for example, the legal
speed limit in California and the basic rate of tax in Britain.
But because rules for using words are not precise and exact,
they permit penumbral or borderline cases in which people
speak somewhat differently from one another. So lawyers
may use the word “law” differently in marginal cases when
some but not all of the grounds specified in the main rule are
satisfied. This explains, according to the present argument,
why they disagree in hard cases like our sample cases, Each
uses a slightly different version of the main rule, and the dif-
ferences become manifest in these special cases.* In this re-
spect, the argument continues, our use of “law” is no
different from our use of many other words we find unprob-
lematical. We all agree about the standard meaning of
“house,” for example. Someone who dentes that the de-
tached one-family residences on ordinary suburban streets
are houses just does not understand the English language.
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Nevertheless there are borderline cases. People do not all fol-
low exactly the same rule; some would say that Buckingham
Palace is a house while others would not.

This more sophisticated defense of positivism tells a some-
what different story about our sample cases from the “fin-
gers-crossed” story. According to this new story, Earl and
Gray and the other judges and lawyers were in no way pre-
tending or trying to deceive the public. They were dis-
agreeing about the state of the law, but their disagreement
was a “merely verbal” one like a disagreement about
whether Buckingham Palace is a house. From our standpoint
as critics, according to this defense, it is better to think of
their argument as one about repair, about what the law
should be, because we will understand the legal process bet-
ter if we use “law” only to describe what lies within the core
of that concept, if we use 1t, that is, to cover only proposi-
tions of law true according to the central or main rule for
using “law” that everyone accepts, like the propositions of
the highway code. It would be better if lawyers and judges
used “law” that way, just as it would be better if no one ar-
gued about the correct classification of Buckingham Palace
but instead agreed to use “house’ in the same way whenever
they could. So positivism, defended in this different way, has
a reforming as well as a descriptive character. In any case,
the defense protects the plain-fact thesis. It treats the main
question in each of our sample cases as a question of repair,
even though the judges themselves might not have conceived
it that way, and encourages us to evaluate their performance
by asking how judges should develop new law when some
case cannot be resolved by applying rules about the grounds
of law that all lawyers accept.

The new story is in one way like the fingers-crossed story,
however: it leaves wholly unexplained why the legal pro-
fession should have acted for so long in the way the story
claims it has. For sensible people do not quarrel over
whether Buckingham Palace is really a house; they under-
stand at once that this i1s not a genuine issue but only a mat-
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ter of how one chooses to use a word whose meaning is not
fixed at its boundaries. If “law” is really like “house,” why
should lawyers argue for so long about whether the law
really gives the secretary of the interior power to stop an al-
most finished dam to save a small fish, or whether the law
forbids racially segregated schools? How could they think
they had arguments for the essentially arbitrary decision to
use the word one way rather than another? How could they
think that important decisions about the use of state power
should turn on a quibble? It does not help to say that law-
yers and judges are able to deceive themselves because they
are actually arguing about a different issue, the political
issue whether the secretary should have that power or
whether states should be forbidden to segregate their schools.
We have already noticed that many of the arguments judges
make to support their controversial claims of law are not ap-
propriate to those directly political issues. So the new defense
of positivism is a more radical critique of professional prac-
tice than it might at first seem. The crossed-fingers defense
shows judges as well-meaning liars; the borderline-case de-
fense shows them as simpletons instead.

The borderline defense is worse than insulting, moreover,
because it ignores an important distinction between two
kinds of disagreements, the distinction between borderline
cases and testing or pivotal cases. People sometimes do speak
at cross-purposes in the way the borderline defense describes.
They agree about the correct tests for applying some word in
what they consider normal cases but use the word somewhat
differently in what they all recognize to be marginal cases,
like the case of a palace. Sometimes, however, they argue
about the appropriateness of some word or description be-
cause they disagree about the correct tests for using the word
or phrase on any occasion. We can see the difference by imag-
ining two arguments among art critics about whether pho-
tography should be considered a form or branch of art. They
might agree about exactly the ways in which photography is
like and unlike activities they all recognize as “standard”
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uncontroversial examples of art like painting and sculpture.
They might agree that photography is not fully or centrally
an art form in the way these other activities are; they might
agree, that is, that photography is at most a borderline case
of an art. Then they would probably also agree that the de-
cision whether to place photography within or outside that
category 1s hnally arbitrary, that it should be taken one way
or another for convenience or ease of exposition, but that
there is otherwise no genuine issue to debate whether pho-
tography 1s “really” an art. Now consider an entirely differ-
ent kind of debate. One group argues that (whatever others
think) photography is a central example of an art form, that
any other view would show a deep misunderstanding of the
essential nature of art. The other takes the contrary position
that any sound understanding of the character of art shows
photography to fall wholly outside it, that photographic
techniques are deeply alien to the aims of art. It would be
quite wrong 1n these circumstances to descritbe the argument
as one over where some borderline should be drawn. The ar-
gument would be about what art, properly understood,
really 1s; it would reveal that the two groups had very differ-
ent ideas about why even standard art forms they both rec-
ognize—painting and sculpture—<an claim that title.

You might think that the second argument I just de-
scribed is silly, a corruption of scholarship. But whatever you
think, arguments of that character do occur,” and they are
different from arguments of the first kind. It would be a seri-
ous misunderstanding to conflate the two or to say that one
is only a special case of the other. The “sophisticated” de-
fense of positivisrn misunderstands judicial praciice in just
that way. The various judges and lawyers who argued our
sample cases did not think they were defending marginal or
borderline claims. Their disagreements about legislation and
precedent were fundamental; their arguments showed that
they disagreed not only about whether Elmer should have
his inheritance, but about why any legislative act, even traf-
fic codes and rates of taxation, impose the rights and obliga-
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tions everyone agrees they do; not only about whether Mrs.
McLoughlin should have her damages, but about how and
why past judicial decisions change the law of the land. They
disagreed about what makes a proposition of law true not
Just at the margin but in the core as well. Our sample cases
were understood by those who argued about them in court-
rooms and classrooms and law reviews as pivotal cases test-
ing fundamental principles, not as borderline cases calling
for some more or less arbitrary line to be drawn.

THE REAL ARGUMENT FOR SEMANTIC THEORIES

If legal argument is mainly or even partly about pivotal
cases, then lawyers cannot all be using the same factual cri-
teria for deciding when propositions of law are true and
false. Their arguments would be mainly or partly about
which criteria they should use. So the project of the semantic
theories, the project of digging out shared rules from a care-
ful study of what lawyers say and do, would be doomed to
fail. The waiting challenge has now matured. Why are posi-
tivists so sure that legal argument is not what it seems to be?
Why are they so sure, appearances to the contrary, that law-
yers follow common rules for using “law”? It cannot be expe-
rience that convinces them of this, for experience teaches the
contrary. They say judicial and legal practice is not what it
seems. But then why not? The symptoms are classic and my
diagnosis familiar. The philosophers of semantic theory suf-
fer from some block. But what block is it?

Notice the following argument. If two lawyers are acrually
following different rules in using the word “law,” using differ-
ent factual critena to decide when a proposition of law is
true or false, then each must mean something different from
the other when he says what the law is. Earl and Gray must
mean different things when they claim or deny that the law
permits murderers to inherit: Earl means that his grounds
for law are or are not satisfied, and Gray has in mind his own
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grounds, not Earl’s. So the two judges are not really dis-
agreeing about anything when one denies and the other
asserts this proposition. They are only talking past one
another. Their arguments are pointless in the most trivial
and irritating way, like an argument about banks when one
person has in mind savings banks and the other riverbanks.
Worse still, even when lawyers appear to agree about what
the law is, their agreement turns out to be fake as well, as if
the two people I just imagined thought they agreed that
there are many banks in North America.

These bizarre conclusions must be wrong. Law is a flour-
ishing practice, and though 1t may well be flawed, even fun-
damentally, it is not a grotesque joke. It means something to
say that judges should enforce rather than ignore the law,
that citizens should obey it except n rare cases, that officials
are bound by its rule. It seems obtuse to deny all this just
because we sometimes disagree about what the law actually
1s. So our legal philosophers try to save what they can. They
grasp at straws: they say that judges in hard cases are only
pretending to disagree about what the law 1s, or that hard
cases are only borderline disputes at the margin of what is
clear and shared. They think they must otherwise settle into
some form of nihilism about law. The logic that wreaks this
havoc is the logic just described, the argument that unless
lawyers and judges share factual criteria about the grounds
of law there can be no significant thought or debate about
what the law i1s. We have no choice but to confront that ar-
gument. It is a philosophical argument, so the next stage of
our project must be philosophical as well.



. TWO .

INTERPRETIVE CONCEPTS

THE SEMANTIC STING

I shall call the argument I have just described, which has
caused such great mischief in legal philosophy, the semantic
sting. People are its prey who hold a certain picture of what
disagreement is like and when it is possible. They think we
can argue sensibly with one another if, but only if, we all ac-
cept and follow the same criteria for deciding when our
claims are sound, even if we cannot state exactly, as a philos-
opher might hope to do, what these criteria are. You and I
can sensibly discuss how many books 1 have on my shelf, for
example, only if we both agree, at least roughly, about what
a book is. We can disagree over borderline cases: I may call
something a slim book that you would call a pamphlet. But
we cannot disagree over what I called pivotal cases. If you do
not count my copy of Moeby-Dick as a book because in your
view novels are not books, any disagreement is bound to be
senseless. If this simple picture of when genuine disagree-
ment is possible exhausts all possibilities, it must apply to
legal concepts, including the concept of law. Then the fol-
lowing dilemma takes hold. Either, in spite of first appear-
ances, lawyers actually all do accept roughly the same
criteria for deciding when a claim about the law is true or
there can be no genuine agreement or disagreement about
law at all, but only the idiocy of people thinking they dis-
agree because they attach different meanings to the same
sound. The second leg of this dilemma seems absurd. So
legal philosophers embrace the first and try to identify the
hidden ground rules that must be there, embedded, though
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unrecognized, in legal practice. They produce and debate
semantic theories of law.

Unfortunately for these theories, this picture of what
makes disagreement possible fits badly with the kinds of dis-
agreements lawyers actually have. It is consistent with law-
yers and judges disagreeing about historical or social facts,
about what words are to be found in the text of some statute
or what the facts were in some precedent judicial decision.
But much disagreement in law is theoretical rather than em-
pirical. Legal philosophers who think there must be common
rules try to explain away the theoretical disagreement. They
say that lawyers and judges are only pretending or that they
disagree only because the case before them falls in some gray
or borderline area of the common rules. In either case (they
say) we do better to ignore the words judges use and to treat
them as disagreeing about fidelity or repair, not about law.
There is the sting: we are marked as its target by too crude a
picture of what disagreement is or must be like.

AN IMAGINARY EXAMPLE

The Interpretive Aititude

Perhaps this picture of what makes disagreement possible is
too crude to capture any disagreement, even one about
books. But I shall argue only that it 1s not exhaustive and, in
particular, that it does not hold in an important set of cir-
cumstances that includes theoretical argument in law. It
does not hold when members of particular communities who
share practices and tradittons make and dispute claims
about the best interpretation of these—when they disagree,
that is, about what some tradition or practice actually re-
quires In concrete circumstances. These claims are often
controversial, and the disagreement is genuine even though
people use different criteria in forming or framing these in-
terpretations; it 1s genuine because the competing interpre-
tations are directed toward the same objects or events of
interpretation. I shall try to show how this model helps us to



INTERPRETIVE CONCEPTS 47

understand legal argument more thoroughly and to see the
role of law in the larger culture more clearty. But first it will
be useful to see how the model holds for a much simpler in-
stitution,

Imagine the following history of an invented community.
Its members follow a set of rules, which they call “rules of
courtesy,” on a certain range of social occasions. They say,
“Courtesy requires that peasants take off their hats to nobil-
ity,” for example, and they urge and accept other proposi-
tions of that sort. For a time this practice has the character of
taboo: the rules are just there and are neither questioned nor
varied. But then, perhaps slowly, all this changes. Everyone
develops a complex “interpretive” attitude toward the rules
of courtesy, an attitude that has two components. The first is
the assumption that the practice of courtesy does not simply
exist but has value, that 1t serves some interest or purpose or
enforces some principle—in short, that it has some point—
that can be stated independently of just describing the rules
that make up the practice. The second is the further as-
sumption that the requirements of courtesy—the behavior it
calls for or judgments it warrants—are not necessarily or ex-
clusively what they have always been taken to be but are in-
stead sensitive to its point, so that the strict rules must be
understood or applied or extended or modified or qualified
or limited by that point. Once this interpretive attitude
takes hold, the institution of courtesy ceases to be mechani-
cal; it is no longer unstudied deference to a runic order. Peo-
ple now try to impose meaning on the institution—to see it in
its best light—and then to restructure it in the light of that
meaning.

The two components of the interpretive attitude are inde-
pendent of one another; we can take up the first component
of the attitude toward some institution without also taking
up the second. We do that in the case of games and contests.
We appeal to the point of these practices in arguing about
how their rules should be changed, but not (except in very
limited cases)' about what their rules now are; that is fixed
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by history and convention. Interpretation therefore plays
only an external role in games and contests. It is crucial to
my story about courtesy, however, that the citizens of cour-
tesy adopt the second component of the attitude as well as
the first; for them interpretation decides not only why cour-
tesy exists but also what, properly understood, it now re-
quires. Value and content have become entangled.

How Courtesy Changes

Suppose that before the interpretive attitude takes hold in
both its components, everyone assumes that the point of
courtesy lies in the opportunity it provides to show respect to
soclal superiors. No question arises whether the traditional
forms of respect are really those the practice requires. These
just are the forms of deference, and the available options are
conformity or rebellion. When the full interpretive attitude
develops, however, this assumed point acquires critical
power, and people begin to demand, under the title of cour-
tesy, forms of deference previously unknown or to spurn or
refuse forms previously honored, with no sense of rebellion,
claiming that true respect is better served by what they do
than by what others did. Interpretation folds back into the
practice, altering its shape, and the new shape encourages
further reinterpretation, so the practice changes dramati-
cally, though each step in the progress is interpretive of what
the last achieved.

People’s views about the proper grounds of respect, for ex-
ample, may change from rank to age or gender or some other
property. The main beneficiaries of respect would then be
social superiors in one period, older people in another,
women in a third, and so forth. Or opinions may change
about the nature or quality of respect, from a view that ex-
ternal show constitutes respect to the opposite view, that re-
spect 1s a matter of feelings only. Or opinions may change
along a different dimension, about whether respect has any
value when it is directed to groups or for natural properties
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rather than to individuals for individual achievement. If re-
spect of the former sort no longer seems important, or even
seems wrong, then a different interpretation of the practice
will become necessary. People will come to see the point of
courtesy as almost the converse of its original point, in the
value of impersonal forms of social relation that, because of
their impersonality, neither require nor deny any greater sig-
nificance. Courtesy will then occupy a different and dimin-
ished place in social life, and the end of the story is in sight:
the interpretive attitude will languish, and the practice will
lapse back into the static and mechanical state in which it
began.

A FIRST LOOK AT INTERPRETATION

That is a birds-eye view from the perspective of history of
how the tradition of courtesy changes over time. We must
now consider the dynamics of transformation from closer in,
by noticing the kinds of judgments and decisions and argu-
ments that produce each individual’s response to the tradi-
tion, the responses that collectively, over long periods,
produce the large changes we first noticed. We need some
account of how the attitude I call interpretive works from
the inside, from the point of view of interpreters. Unfortu-
nately, even a preliminary account will be controversial, for
if a community uses interpretive concepts at all, the concept
of interpretation itself will be one of them: a theory of inter-
pretation is an interpretation of the higher-order practice of
using interpretive concepts. (So any adequate account of in-
terpretation must hold true of itself.) In this chapter I offer a
theoretical account particularly designed to explain inter-
preting social practices and structures like courtesy, and I
defend that account against some fundamental and ap-
parently powerful objections. The discussion will, I fear, take
us far from law, into controversies about interpretation that
have occupied mainly literary scholars, social scientists, and
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philosophers. But if law 1s an interpretive concept, any juris-
prudence worth having must be built on some view of what
interpretation is, and the analysis of interpretation I con-
struct and defend in this chapter is the foundation of the rest
of the book. The detour is essential.

Interpreting a social practice is only one form or occasion
of interpretation. People interpret in many different con-
texts, and we should begin by seeking some sense of how
these contexts differ. The most familiar occasion of interpre-
tation—so familiar that we hardly recognize it as such—is
conversation, We interpret the sounds or marks another per-
son makes in order to decide what he has said. So-called sci-
enttfic interpretation is another context: we say that a
scientist first collects data and then interprets them. Artistic
interpretation 1s yet another: critics interpret poems and
plays and paintings in order to defend some view of their
meaning or theme or point. The form of interpretation we
are studying—the interpretation of a social practice—is like
artistic interpretation in this way: both aim to interpret
something created by people as an entity distinct from them,
rather than what people say, as in conversational interpreta-
tion, or events not created by people, as in scientific inter-
pretation. I shall capitalize on that similarity between artis-
tic interpretation and the interpretation of social practice; 1
shall call themboth formsof *‘creative” interpretation todistin-
guish them from conversational and scientific interpretation.

Conversational interpretation is purposive rather than
causal in some more mechanical way. It does not aim to ex-
plain the sounds someone makes the way a biologist explains
a frog’s croak. It assigns meaning in the light of the motives
and purposes and concerns it supposes the speaker to have,
and it reports its conclusions as statements about his “inten-
tion” in saying what he did. May we say that all forms of in-
terpretation aim at purposive explanation in that way, and
that this aim distinguishes interpretation, as a type of ex-
planation, from causal explanation more generally? That
description does not seem, at first blush, to fit scientific
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interpretation, and we might feel compelled, if we are at-
tracted to the idea that all genuine interpretation is pur-
postve, to say that scientific interpretation is not really
interpretation at all. The phrase “scientific interpretation,”
we might say, is only a metaphor, the metaphor of data
“speaking to” the scientist in the way one person speaks to
another; it pictures the scientist as straining to understand
what the data try to tell him. We can dissolve the metaphor
and speak accurately, we might well think, only by elim-
inating the idea of purpose from our final description of the
scientific process.

Is creative interpretation also, then, only a metaphorical
case of interpretation? We might say (to use the same meta-
phor) that when we speak of interpreting poems or social
practices we are imagining that these speak to us, that they
mean to tell us something just the way a person might. But
we cannot then dissolve that metaphor, as we can in the sci-
entific case, by explaining that we really have in mind an or-
dinary causal explanation, and that the metaphor of
purpose and meaning is only decorative. For the interpreta-
tion of social practices and works of art 1s essentially con-
cerned with purposes rather than mere causes. The citizens
of courtesy do not aim to find, when they interpret their
practice, the various economic or psychological or physiolog-
ical determinants of their convergent behavior. Nor does a
critic aim at a physiological account of how a poem was
written. So we must find some way to replace the metaphor
of practices and pictures speaking in their own voices that
recognizes the fundamental place of purpose in creative in-
terpretation.

One solution is very popular. It dissolves the metaphor of
poems and pictures speaking to us by insisting that creative
interpretation is only a special case of conversational inter-
pretation. We listen, not to the works of art themselves as the
metaphor suggests, but to their actual, human. authors.
Creative interpretation aims to decipher the authors’ pur-
poses or intentions in writing a particular novel or main-
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taining a particular social tradition, just as we aim in con-
versation to grasp a friend’s intentions in speaking as he
does.” I shall defend a different solution: that creative inter-
pretation is not conversational but constructive. Interpretation
of works of art and social practices, I shall argue, is indeed
essentially concerned with purpose not cause. But the pur-
poses in play are not (fundamentally) those of some author
but of the interpreter. Roughly, constructive interpretation
is a matter of imposing purpose on an object or practice in
order to make of it the best possible example of the form or
genre to which it is taken to belong. It does not follow, even
from that rough account, that an interpreter can make of a
practice or work of art anything he would have wanted it to
be, that a citizen of courtesy who is enthralled by equality,
for example, can in good faith claim that courtesy actually
requires the sharing of wealth. For the history or shape of a
practice or object constrains the available interpretations of
it, though the character of that constraint needs careful ac-
counting, as we shall see. Creative interpretation, on the
constructive view, 1s a matter of interaction between purpose
and object.

A participant interpreting a social practice, according to
that view, proposes value for the practice by describing some
scheme of interests or goals or principles the practice can be
taken to serve or express or exemplify. Very often, perhaps
even typically, the raw behavioral data of the practice—
what people do in what circumstances—will underdetermine
the ascription of value: those data will be consistent, that is,
with different and competing ascriptions. One person might
see in the practices of courtesy a device for ensuring that re-
spect is paid to those who merit it because of social rank or
other status. Another might see, equally vividly, a device for
making social exchange more conventional and therefore /ess
indicative of differential judgments of respect. If the raw
data do not discriminate between these competing interpre-
tations, each interpreter’s choice must reflect his view of
which interpretation proposes the most value for the prac-
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tice—which one shows it in the better light, all things con-
stdered.

I offer this constructive account as an analysis of creative
interpretation only. But we should notice in passing how the
constructive account might be elaborated to fit the other two
contexts of interpretation I mentioned, and thus show a deep
connection among all forms of interpretation. Understand-
ing another person’s conversation requires using devices and
presumptions, like the so-called principle of charity, that
have the effect in normal circumstances of making of what
he says the best performance of communication it can be.”
And the interpretation of data in science makes heavy use of
standards of theory construction like simplicity and elegance
and verifiability that reflect contestable and changing as-
sumptions about paradigms of explanation, that is, about
what features make one form of explanation superior to an-
other.t The constructive account of creative interpretation,
therefore, could perhaps provide a more general account of
interpretation in all its forms. We would then say that all in-
terpretation strives to inake an object the best it can be, as an
instance of some assumed enterprise, and that interpretation
takes different forms in different contexts only because dif-
ferent enterprises engage different standards of value or
success. Artistic interpretation differs from scientific inter-
pretation, we would say, only because we judge success in
works of art by standards different from those we use to
judge explanations of physical phenomena.

INTERPRETATION AND AUTHOR’S INTENTION

The constructive account of interpretation will strike many
readers as bizarre, however, even when it s limited to crea-
tive interpretation or, more narrowly still, to the interpreta-
tion of social practices like courtesy. They will object because
they prefer the popular account of creative interpretation 1
mentioned: that creative interpretation is only conversa-
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tional interpretation addressed to an author. Here is a repre-
sentative statement of their complaint. “No doubt people
can make claims of the sort you describe the citizens of cour-
tesy making about social practices they share; no doubt they
can propose and contest opinions about how these practices
should be understood and continued. But it is a serious con-
fusion to call this interpretation, or to suggest that this is in
some way making sense of the practice uself. That is deeply
misleading 1n two ways. First, interpreting means trying to
understand something—a statement or gesture or text or
poem or painting, for example—in a particular and special
way. It means trying to discover the author’s motives or in-
tentions in speaking or acting or writing or painting as he
did. So interpreting a social practice, like your practice of
courtesy, can only mean discerning the intentions of its
members, one by one. Second, interpretation tries to show
the object of interpretation—the behavior or the poem or
the painting or the text in question—accurately, as it really is,
not as you suggest through rose-colored glasses or in its best
light. That means retrieving the actual, historical intentions
of its authors, not foisting the interpreter’s values on what
those authors created.”

I shall confront this objection in stages, and the following
advance outline of my argument might be helpful, though it
is necessarily condensed. I shall argue, first, that even if we
take the goal of artistic interpretation to be retrieving the
intention of an author, as the objection recommends, we
cannot escape using the strategies of constructive interpreta-
tion the objection condemns. We cannot avoid trying to
make of the artistic object the best, in our opinion, it can be.
I shall try to show, next, that if we do take the goal of artistic
interpretation to be discovering an author’s intention, this
must be a consequence of having applied the methods of con-
structive interpretation to art, not of having rejected those
methods. I shall argue, finally, that the techniques of ordi-
nary conversational interpretation, in which the interpreter
aims to discover the intentions or meanings of another per-



INTERPRETIVE CONCEPTS 55

son, would In any event be inappropriate for the interpreta-
tion of a social practice like courtesy because it is essential to
the structure of such a practice that interpreting the practice
be treated as different from understanding what other par-
ticipants mean by the statements they make in its operation.
It follows that a social scientist must participate in a social
practice if he hopes to understand it, as distinguished from
understanding its members.

ART AND THE NATURE OF INTENTION

Is artistic interpretation inevitably a matter of discovering
some author’s intentions? Is discovering an author’s inten-
tions a factual process independent of the interpreter’s own
values? We start with the first of these questions, and with a
guarded claim. Artistic interpretation is not simply a matter
of retrieving an author’s intention if we understand “inten-
tion” to mean a conscious mental state, not if we take the
claim to mean that artistic interpretation always aims to
identify some particular conscious thought wielding its
baton in an author’s mind when he said or wrote or did what
he did. Intention is always a more complex and problemati-
cal matter than that. So we must restate our first question. If
someone wants to see interpretation in art as a matter of re-
trieving an author’s intention, what must he understand by
an intention? That revised first question will reshape the sec-
ond. Is there really so sharp a distinction as the objection
supposes between discovering an artist’s intention and find-
ing value in what he has done?

We must first notice Gadamer’s crucial point, that inter-
pretation must apply an intention.” The theater provides an
illuminating example. Someone who produces The Merchant
of Vemice today must find a conception of Shylock that will
evoke for a contemporary audience the complex sense that
the figure of a Jew had for Shakespeare and his audience,
so his interpretation must in some way unite two periods
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of “consciousness” by bringing Shakespeare’s intentions for-
ward into a very different culture located at the end of a very
different history.® If he is successful in this, his reading of
Shylock will probably be very different from Shakespeare’s
concrete vision of that character. It may 1n some respects be
contrary, replacing contempt or irony with sympathy, for
example, or it may change emphasis, perhaps seeing Shy-
lock’s relation to Jessica as much more important than
Shakespeare, as director, would have seen it.” Artistic inten-
tion, that is, is complex and structured: different aspects or
levels of intention may conflict in the following way. Fidelity
to Shakespeare’s more discrete and concrete opinions about
Shylock, ignoring the effect his vision of that character
would have on contemporary audiences, might be treachery
to his more abstract artistic purpose.” And “applying” that
abstract purpose to our situation is very far from a neutral,
historical exercise in reconstructing a past mental state. It in-
evitably engages the interpreter’s own artistic opinions in
just the way the constructive account of creative interpreta-
tion suggests, because it seeks to find the best means to
express, given the text in hand, large artistic ambitions that
Shakespeare never stated or perhaps even consciously de-
fined but that are produced for us by our asking how the
play he wrote would have been most illuminating or power-
ful to his age.

Stanley Cavell adds further complexity by showing how
even the concrete, detailed intentions of an artist can be
problematic.’ He notices that a character in Fellini’s ilm La
Strada can be seen as a reference to the Philomel legend, and
he asks what we need to know about Fellini in order to say
that the reference was intentional (or, what 1s different, not
unintentional). He imagines a conversation with Fellini in
which the filmmaker says that although he has never heard
of the story before, it captures the feeling he had about his
character while filming, that is, that he now accepts it as part
of the film he made. Cavell says that he is inclined in these
circumstances to treat the reference as intended. Cavell’s
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analysis is important for us, not because anything now turns
on whether it 1s right in detail, but because it suggests a con-
ception of intention quite different from the crude con-
scious-mental-state conception. An insight belongs to an
artist’s intention, on this view, when it fits and illuminates
his artistic purposes in a way he would recognize and en-
dorse even though he has not already done so. (So the imag-
ined-conversation test can be applied to authors long dead,
as 1t must be if it is to be of general critical use.) This brings
the interpreter’s sense of artistic value into his reconstruc-
tion of the artist’s intention in at least an evidential way,
for the interpreter’s judgment of what an author would have
accepted will be guided by his sense of what the author
should have accepted, that is, his sense of which read-
ings would make the work better and which would make it
WOrse.

Cavell’s imagined conversation with Fellini begins in Ca-
vell’s finding the film better if it is read as including a refer-
ence to Philomel and in his supposing that Fellini could be
brought to share that view, to want the film read that way, to
see his ambitions better realized by embracing that inten-
tion. Most of the reasons Cavell is likely to have for suppos-
ing this are his reasons for preferring his own reading. I do
not mean that this use of artistic intention is a kind of fraud,
a disguise for the interpreter’s own views. For the imagined
conversation has an important negative role: in some circum-
stances an interpreter would have good reason to suppose
that the artist would reject a reading that appeals to the in-
terpreter. Nor do [ mean that we must accept the general
claim that interpretation is a matter of retrieving or recon-
structing a pariicular author’s intention once we abandon
the crude conscious-mental-state view of intention. Many
critics now reject the general claim even in a more subtle
form, and in the next section we shall have to consider how
this continuing quarrel should be understood. My present
point is only that the author’s-intention claim, when it be-
comes a method or a style of interpretation, itself engages an
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interpreter’s artistic convictions: these will often be crucial in
establishing what, for that interpreter, the developed artistic
intention really is.

We can, if we wish, use Cavell’s account to construct a
new description of what the citizens of my imaginary com-
munity of courtesy are doing in interpreting their social
practice, an account that might have seemed preposterous
before this discussion. Each citizen, we might say, is trying to
discover his own intention in maintaining and participating
in that practice—not in the sense of retrieving his mental
state when last he took off his cap to a lady but in the sense
of finding a purposeful account of his behavior he i1s com-
fortable in ascribing to himself. This new description of so-
cial interpretation as a conversation with cneself, as joint
author and critic, suggests the importance in social interpre-
tation of the shock of recognition that plays such an impor-
tant part in the conversations Cavell imagines with artists.
(“Yes, that does make sense of what I have been doing in
taking off my hat; it fits the sense I have of when it would be
wrong to do this, a sense I have not been able to describe but
can now.” Or, “No, it does not.”) Otherwise the new de-
scription adds nothing to my original description that will
prove useful to us. It shows only that the language of inten-
tion, and at least some of the point in the idea that interpre-
tation 1s a matter of intention, 1s available for social as well
as artistic interpretation if we want it. There is nothing in
the idea of intention that necessarily divides the two types of
creative interpretation.

But now we reach a more important point: there is some-
thing in that idea that necessarily unites them. For even if
we reject the thesis that creative interpretation aims to dis-
cover some actual historical intention, the concept of inten-
tion nevertheless provides the formal structure for all
interpretive claims. I mean that an interpretation is by na-
ture the report of a purpose; it proposes a way of seeing what
is interpreted—a social practice or tradition as much as a
text or painting—as if this were the product of a decision to
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pursue one set of themes or visions or purpaoses, one “point,”
rather than another. This structure is required of an inter-
pretation even when the material to be interpreted is a social
practice, even when there is no historical author whose his-
torical mind can be plumbed. An interpretation of courtesy,
in our imaginary history, will wear an intentional air even
though the intention cannot belong to anyone in particular
or even people in general. This structural requirement, taken
to be independent of any further requirement tying inter-
pretation to a particular author’s intention, provides an ex-
citing challenge, which will occupy us later, mainly in
Chapter 6. What could be the point of insisting on the for-
mal structure of purpose, in the way we explain texts or legal
institutions, beyond the goal of retrieving some actual histor-
ical intention?

Intention and the Value of Art

I said, just now, that the author’s-intention method of artis-
tic interpretation is disputed even in its most plausible form.
Many critics argue that literary interpretation should be
sensitive to aspects of literature—the emotional effects it has
on readers or the way its language escapes any reduction to
one particular set of meanings or the possibility it creates
for dialogue between artist and audience, for example—
whether or not these are part of its author’s intention even in
the complex sense we have been noticing. And even those
who still insist that the artist’s intention must be decisive of
what the “‘real” work is like disagree about how that inten-
tion should be reconstructed. These various disagreements
about intention and art are important for us not because we
should take sides—that is not necessary here—but because
we should try to understand the character of the argument,
what the disagreements are really about.

Here is one answer to that question. Works of art present
themselves to us as having, or at least as claiming, value of
the particular kind we call aesthetic: that mode of presenta-
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tion is part of the very idea of an artistic tradition. But it is
always a somewhat open question, particularly in the gen-
eral critical tradition we call “modernist,” where that value
lies and how far it has been realized. General styles of inter-
pretation are, or at least presuppose, general answers to the
question thus left open. I suggest, then, that the academic
argument about author’s intention should be seen as a par-
ticularly abstract and theoretical argument about where
value hies in art. In that way this argument plays its part,
along with more concrete and valuable arguments more
directed to particular objects, in the overarching practices
that provide us with the aesthetic experience.

This way of seeing the debate among critics explains why
some periods of literary practice have been more concerned
with artistic intention than others: their intellectual culture
ties value in art more firmly to the process of artistic crea-
tion. Cavell points out that “in modernist art the issue of the
artist’s intention . . . has taken on a more naked role in our
acceptance of his works than in earlier periods,” and that
“the practice of poetry alters in the nineteenth and twentieth
centuries, in such a way that issues of intention . . . are forced
upon the reader by the poem itself.”'® That change reflects
and contributes to the growth in those periods of the roman-
tic conviction that art has the value it does, and realizes that
value in parttcular objects and events, because and when it
embodies individual creative genius. The dominance of that
view of art’s value in our culture explains not only our preoc-
cupation with intention and sincerity but much else be-
sides—our obsession with originality, for example. So our
dominant style of interpretation fixes on authorial intention,
and arguments within that style about what, more precisely,
artistic intention is reflect more finely tuned doubt and dis-
agreement about the character of creative genius, about the
role of the conscious, the unconscious, and the instinctive in
its composition and expression. Some critics who dissent
from the authorial style more markedly, because they em-
phasize values of tradition and continuity in which an
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author’s place shifts as tradition builds, argue for a retro-
spective interpretation that makes the best reading of his
work depend on what was written a century later."" Still
more radical challenges, which insist on the relevance of the
social and political consequences of art or of structuralist or
deconstructionist semantics, Or 1nsist on narrative con-
structed between author and reader, or seem to reject the
enterprise of interpretation altogether, deploy very different
conceptions of where the conceptually presupposed value of
art really lies.

This is a frighteningly simplistic account of the complex
interaction between interpretation and other aspects of cul-
ture; I mean only to suggest how the argument over inten-
tion in interpretation, located within the larger social
practice of contesting the mode of art’s value, itself assumes
the more abstract goal of constructive interpretation, aiming
to make the best of what 1s interpreted. I must be careful not
to be misunderstood. I am not arguing that the author’s in-
tention theory of artistic interpretation is wrong (or right),
but that whether it i1s wrong or right and what it means (so
far as we can think about these issues at all within our own
tradition of criticism) must turn on the plausibility of some
more fundamental assumption about why works of art have
the value their presentation presupposes. Nor do I mean that
a critic who 1s concerned to reconstruct Fellini’s intentions in
making La Strada must have in mind as he works some theory
that connects intention to aesthetic value: critical intention
is no more a mental state than artistic intention. Nor do I
mean that if he reports that intention as including a re-
working of Philomel, though this was never recognized by
Fellini, he must be conscious of having the thought that the
film is a better film read that way. I mean only that in the
usual critical circumstances we must be able to attribute
some such view to him, in the way we normally attribute
convictions to people, if we are to understand his claims as
interpretive rather than, for example, mocking or deceitful. 12
I do not deny what is obvious, that interpreters think within
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a tradition of interpretation from which they cannot wholly
escape. The interpretive situation 1s not an Archimedian
point, nor is that suggested in the idea that interpretation
aims to make what is interpreted the best it can seem. Once
again I appeal to Gadamer, whose account of interpretation
as recognizing, while struggling against, the constraints of
history strikes the right note."?

INTENTIONS AND PRACTICES

In reply to the objection I set out at the beginning of this dis-
cussion, I claim that artistic interpretation in our culture is
constructive interpretation. The large question how far the
best interpretation of a work of art must be faithful to
the author’s intention turns on the constructive question
whether accepting that requirement allows interpretation to
make of the artistic object or experience the best it can be.
Those who think it does, because they think genius is the
nerve of art or for some other reason, must make more de-
tailed judgments of artistic value in deciding what the perti-
nent intention of the author really is. We must now consider
the objection as it applies specifically to the other form of
creative interpretation, the interpretation of social practices
and structures. How could that form of interpretation aim to
discover anything like an author’s intention? We noticed one
sense 1n which someone might think it can. A member of a
social practice might think interpreting his practice means
discovering his own intentions in the sense I described. But
that hypothesis offers no comfort to the objection, because
the objection argues that interpretation must be neutral and
therefore that the interpreter must aim to discover someone
else’s motives and purposes. What sense can we make of that
suggestion in the context of social interpretation?

There are two possibilities. Someone might say that inter-
pretation of a social practice means discovering the purposes
or intentions of the other participants in the practice, the cit-



INTERPRETIVE CONCEPTS 63

1zens of courtesy for example. Or that it mecans discovering
the purposes of the community that houses the practice,
conceived as itself having some form of mental life or group
consciousness. The first of these suggestions seems more at-
tractive because less mysterious. But it is ruled out by the in-
ternal structure of an argumentative social practice, because
it is a feature of such practices that an interpretive claim is
not just a claim about what other interpreters think. Social
practices are composed, of course, of individual acts. Many
of these acts aim at communication and so invite the ques-
tion, “What did he mean by that?” or “Why did he say it
just then?” If one person in the community of courtesy tells
another that the institution requires taking off one’s hat to
superiors, it makes perfect sense to ask these questions, and
answering them would mean trying to understand him in
the familiar way of conversational interpretation. But a so-
ctal practice creates and assumes a crucial distinction be-
tween interpreting the acts and thoughts of participants one
by one, in that way, and interpreting the practice itself, that
1s, interpreting what they do collectively. It assumes that
distinction because the claims and arguments participants
make, licensed and encouraged by the practice, are about
what # means, not what they mean,

That distinction would be umimportant for practical pur-
poses if the participants in a practice always agreed about
the best interpretation of it. But they do not agree, at least in
detatl, when the interpretive attitude is lively. They must, to
be sure, agree about a great deal in order to share a social
practice. They must share a vocabulary: they must have in
mind much the same thing when they mention hats or re-
quirements. They must understand the world in sufficiently
similar ways and have interests and convictions sufficiently
similar to recognize the sense in each other’s claims, to treat
these as claims rather than just noises. That means not just
using the same dictionary, but sharing what Wittgenstein
called a form of life sufficiently concrete so that the one can
recognize sense and purpose in what the other says and does,
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see what sort of beliefs and motives would make sense of his
diction, gesture, tone, and so forth. They must all “speak the
same language” in both senses of that phrase. But this simi-
larity of interests and convictions need hold only to a point:
it must be sufficiently dense to permit genuine disagreement,
but not so dense that disagreement cannot break out.

So each of the participants in a social practice must dis-
tinguish between trying to decide what other members of his
community think the practice requires and trying to decide,
for himself, what it really requires. Since these are different
questions, the interpretive methods he uses to answer the
latter question cannot be the methods of conversational in-
terpretation, addressed to individuals one by one, that he
would use to answer the former. A social scientist who offers
to interpret the practice must make the same distinction. He
can, if he wishes, undertake only to report the various opin-
ions different individuals in the community have about
what the practice demands. But that would not constitute
an interpretation of the practice itself; if he undertakes that
different project he must give up methodological individu-
alism and use the methods his subjects use in forming their
own opinions about what courtesy really requires. He must,
that is, join the practice he proposes to understand; his con-
clusions are then not neutral reports about what the citizens
of courtesy think but claims about courtesy competitive with
theirs.'*

What about the more ambitious suggestion that interpre-
tation of a social practice is conversational interpretation
addressed to the community as a whole conceived as some
superentity? Philosophers have explored the idea of a collec-
tive or group consciousness for many reasons and in many
contexts, some of them pertinent to interpretation; I discuss
some of these in a note.”” Even if we accept the difficult on-
tology of this suggestion, however, it is defeated by the same
argument as is fatal to the less ambitious one. Conversa-
tional interpretation is inappropriate because the practice
being interpreted sets the conditions of interpretation: cour-
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tesy insists that interpreting courtesy is not just a matte: of
discovering what any particular person thinks about it. So
even if we assume that the community is a distinct person
with opinions and convictions of its own, a group conscious-
ness of some sort, that assumption only adds to the story a
further person whose opinions an interpreter must judge and
contest, not simply discover and report. He must still distin-
guish, that is, between the opinion the group consciousness
has about what courtesy requires, which he thinks he can
discover by reflecting on its distinct motives and purposes,
and what he, the interpreter, thinks courtesy really requires.
He still needs a kind of interpretive method he can use to test
that entity’s judgment once discovered, and this method
cannot be a matter of conversation with that entity or any-
thing else.

We began this long discussion provoked by an important
objection: that the constructive account of creative interpre-
tation 1s wrong because creative interpretation is always
conversational interpretation. That objection fails for the
interpretation of social practices even more dramatically
than it fails for artistic interpretation. The constructive ac-
count must face other objections: in particular the objection
I consider later in this chapter, that constructive interpreta-
tion cannot be objective. But we should study that mode of
interpretation further before we test it again.

STAGES OF INTERPRETATION

We must begin to refine constructive interpretation into an
instrument fit for the study of law as a social practice. We
shall need an analytical distinction among the following
three stages of an interpretation, noticing how different de-
grees of consensus within a community are needed for each
stage if the interpretive attitude is to flourish there. First,
there must be a “preinterpretive” stage in which the rules
and standards taken to provide the tentative content of the
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practice are identified. {The equivalent stage in literary in-
terpretation is the stage at which discrete novels, plays, and
so forth are i1dentified textually, that is, the stage at which
the text of Moby-Dick 15 identified and distinguished from the
text of other novels.) 1 enclose “preinterpretive” in quotes
because some kind of interpretation is necessary even at this
stage. Social rules do not carry identifying labels. But a very
great degree of consensus 1s needed—perhaps an interpretive
community is usefully defined as requiring consensus at this
stage—if the interpretive attitude is to be fruitful, and we
may therefore abstract from this stage in our analysis by
presupposing that the classifications it yields are treated as
given in day-to-day reflection and argument.

Second, there must be an interpretive stage at which the
interpreter settles on some general justification for the main
elements of the practice identified at the preinterpretive
stage. This will consist of an argument why a practice of that
general shape is worth pursuing, if it i1s. The justification
need not fit every aspect or feature of the standing practice,
but it must fit enough for the interpreter to be able to see
himself as interpreting that practice, not inventing a new
one.'® Finally, there must be a postinterpretive or reforming
stage, at which he adjusts his sense of what the practice
“really” requires so as better to serve the justification he ac-
cepts at the interpretive stage. An interpreter of courtesy, for
example, may come to think that a consistent enforcement of
the best justification of that practice would require people to
tip their caps to soldiers returning from a crucial war as well
as to nobles. Or that it calls for a new exception to an estab-
lished pattern of deference: making returning soldiers ex-
empt from displays of courtesy, for example. Or perhaps
even that an entire rule stipulating deference to an entire
group or class or persons must be seen as a mistake in the
light of that justification."’

Actual interpretation in my imaginary society would be
much less deliberate and structured than this analytical
structure suggests. People’s interpretive judgments would be
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more a matter of “seeing” at once the dimensions of their
practice, a purpose or aim in that practice, and the post-
interpretive consequence of that purpose. And this “seeing”
would ordinarily be no more insightful than just falling in
with an interpretation then popular in some group whose
point of view the interpreter takes up more or less automati-
cally. Nevertheless there will be inevitable controversy, even
among contemporaries, over the exact dimensions of the
practice they all interpret, and still more controversy about
the best justification of that practice. For we have already
identified, in our preliminary account of what interpretation
is like, a great many ways to disagree.

We can now look back through our analytical account to
compose an inventory of the kind of convictions or beliefs or
assumptions someone needs to interpret something. He
needs assumptions or convictions about what counts as part
of the practice in order to define the raw data of his inter-
pretation at the preinterpretive stage; the interpretive atti-
tude cannot survive unless members of the same interpretive
community share at least roughly the same assumptions
about this. He also needs convictions about how far the jus-
tification he proposes at the interpretive stage must fit the
standing features of the practice to count as an interpreta-
tion of it rather than the invention of something new. Can
the best justification of the practices of courtesy, which al-
most everyone else takes to be mainly about showing defer-
ence to social superiors, really be one that would require, at
the reforming stage, no distinctions of social rank? Would
this be too radical a reform, too ill-fitting a justification to
count as an interpretation at all? Once again, there cannot
be too great a disparity in different people’s convictions
about fit; but only history can teach us how much difference
1s too much. Finally, he will need more substantive convic-
tions about which kinds of justification really would show
the practice in the best light, judgments about whether so-
cial ranks are desirable or deplorable, for example. These
substantive convictions must be independent of the convic-
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tions about fit just described, otherwise the latter could not
constrain the former, and he could not, after all, distinguish
interpretation from invention. But they need not be so much
shared within his community, for the interpretive attitude to
flourish, as his sense of preinterpretive boundaries or even his
convictions about the required degree of fit.

PHILOSOPHERS OF COURTESY
Institutional Identity

In Chapter 1 we reviewed classical theories or philosophies of
law, and 1 argued that, read in the way they usually are,
these theories are unhelpful because paralyzed by the se-
mantic sting. Now we can ask what kind of philosophical
theories would be helpful to people who take the interpretive
attitude [ have been describing toward some soctal tradition.
Suppose our imaginary community of courtesy boasts a phi-
losopher who is asked, in the salad days of the interpretive
attitude, to prepare a phtlosophical account of courtesy. He
is given these instructions: “We do not want your own sub-
stantive views, which are of no more interest than those of
anyone else, about what courtesy actually requires. We want
a more conceptual theory about the nature of courtesy,
about what courtesy is in virtue of the very meaning of the
word. Your theory must be neutral about our day-to-day
controversies; it should provide the conceptual background
or rules governing these controversies rather than taking
sides.” What can he do or say in reply? He is in a position
like that of the social scientist I cited, who must join the
practices he describes. He cannot offer a set of semantic rules
for proper use of the word “courtesy” like the rules he might
offer for using “book.” He cannot say that taking off one’s
hat to a lady is by definition a case of courtesy, the way
Moby-Dick might be said to be a book by definition. Or that
sending a thank-you note is a borderline case that can prop-
erly be treated as either falling under courtesy or not, as a
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large pamphlet can properly be treated either as a book or
not. Any step he took in that direction would immediately
cross the line the community drew around his assignment; he
would have provided his own positive interpretation, not a
piece of neutral background analysis. He is like a man at the
North Pole who is told to go any way but south.

He complains about his assignment and 1s given new in-
structions. ‘At least you can answer this question. Our prac-
tices are now very different from what they were several
generations ago, and different as well from the practices of
courtesy In neighboring and distant societies. Yet we know
the practice we have is the same sort of practice as those.
There must therefore be some feature all these different
practices have in common in virtue of which they are all
versions of courtesy. This feature is surely neutral in the way
we want, since it is shared by people with such different
ideas of what courtesy actually requires. Please tell us what
it is.” He can indeed answer this question, though not in the
way the instructions suggest.

His explanation of the sense in which courtesy remains the
same institution throughout its career of changes and adap-
tion and across different communities with very different
rules will not appeal to any “‘defining feature” common to
all instances or examples of that institution.’® For by hy-
pothesis there i1s no such feature: courtesy is at one stage re-
garded as a matter of respect, and at another as something
very different. His explanation will be historical: the institu-
tion has the continuity—to use the familiar Wittgensteinian
figure—of a rope composed of many strands no one of which
runs for its entire length or across its entire width. It is only a
historical fact that the present institution is the descendant,
through interpretive adaptations of the sort we noticed, of
earlier ones, and that foreign institutions are also descen-
dants of similar earlier examples. The changes from one
period to another, or the differences from one society to an-
other, may be sufficiently great so that the continuity should
be denied. Which changes are great enough to cut the thread
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of continuity? That itself 1s an interpretive question, and the
answer would depend on why the question of continuity
arises.'” There is no feature that any stage or instance of the
practice just must have, in virtue of the meaning of the word
‘“courtesy,” and the search for such a feature would be just an-
other example of the lingering infection of the semantic sting.

Concept and Conception

Can the philosopher be less negative and more helpful? Can
he provide something in the spirit of what his chients want:
an account of courtesy more conceptual and less substantive
than the theories they already have and use? Perhaps. It is
not unlikely that the ordinary debates about courtesy 1n the
imaginary community will have the following treelike struc-
ture. People by and large agree about the most general and
abstract propositions about courtesy, which form the trunk
of the tree, but they disagree about more concrete refine-
ments or subinterpretations of these abstract propositions,
about the branches of the tree. For example, at a certain
stage in the development of the practice, everyone agrees
that courtesy, described most abstractly, is a matter of re-
spect. But there is a major division about the correct inter-
pretation of the idea of respect. One party thinks respect,
properly understood, should be shown to people of a certain
rank or group more or less automatically, while the other
thinks respect must be deserved person by person. The first
of these parties subdivides further about which ranks or
groups are entitled to respect; the second subdivides about
what acts earn respect. And so on into further and further
subdivisions of opinion.

In these circumstances the initial trunk of the tree—the
presently uncontroversial tie between courtesy and re-
spect—would act, in public argument as well as private ru-
mination, as a kind of plateau on which further thought and
argument are built. It would then be natural for people to re-
gard that tie as special and in the way of conceptual, to say,
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for example, that respect is part of the “very meaning” of
courtesy. They mean, not that anyone who denies this is
guilty of self-contradiction or does not know how to use the
word ‘“‘courtesy,” but only that what he says marks him as
outstde the community of useful or at least ordinary dis-
course about the institution. Our philosopher will serve his
community if he can display this structure and isolate this
“conceptual” connection between courtesy and respect. He
can capture it in the proposition that, for this community,
respect provides the concept of courtesy and that competing
positions about what respect really requires are conceptions of
that concept. The contrast between concept and conception
is here a contrast between levels of ahstraction at which the
interpretation of the practice can be studied. At the first
level agreement collects around discrete ideas that are un-
controversially employed in all interpretations; at the second
the controversy latent in this abstraction is identified and
taken up. Exposing this structure may help to sharpen argu-
ment and will in any case improve the communtty’s under-
standing of its intellectual environment.

The distinction between concept and conception, under-
stood In this spirit and made for these purposes, is very dif-
ferent from the more familiar distinction between the
meaning of a word and its extension. Our philesopher has
succeeded, we are supposing, in imposing a certain structure
on his community’s practice such that particular substan-
tive theories can be identified and understood as subinter-
pretations of a more abstract idea. In one way his analysis, if
successful, must also be uncontroversial, because his claim—
that respect provides the concept of courtesy—ifails unless
people are by and large agreed that courtesy i1s a matter of
respect. But though uncontroversial in this way, his claim is
interpretive not semantic; it 1s not a claim about linguistic
ground rules everyone must follow to make sense. Nor is his
claim timeless: it holds in virtue of a pattern of agreement
and disagreement that might, as in the story I told earlier,
disappear tomorrow. And his claim can be challenged at any
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time; the challenger will seem eccentric but will be perfectly
well understood. His challenge will mark the deepening of
disagreement, not, as with someone who says Moby-Dick is
not a book, its superficiality.

Paradigms

There is one more task—less challenging but no less impor-
tant—the philosopher might perform for his constituents. At
each historical stage of the development of the institution,
certain concrete requirements of courtesy will strike almost
everyone as paradigms, that is, as requirements of courtesy if
anything is. The rule that men must rise when a woman
enters the room, for example, might be taken as a paradigm
for a certain season. The role these paradigms play in rea-
soning and argument will be even more crucial than any ab-
stract agreement over a concept. For the paradigms will be
treated as concrete examples any plausible interpretation
must fit, and argument against an interpretation will take
the form, whenever this is possible, of showing that it fails to
include or account for a paradigm case.

The connection between the institution and the para-
digms of the day will be so intimate, in virtue of this special
role, as to provide another kind of conceptual flavor. Some-
one who rejects a paradigm will seem to be making an ex-
traordinary kind of mistake. But once again there is an
important difference between these paradigms of interpre-
tive truth and cases in which, as philosophers say, a concept
holds “by definition,” as bachelorhood holds of unmarried
men. Paradigms anchor interpretations, but no paradigm is
secure from challenge by a new interpretation that accounts
for other paradigms better and leaves that one isolated as a
mistake. In our imaginary community, the paradigm of
gender might have survived other transformations for a long
time, just because it seemed so firmly fixed, until it became
an unrecognized anachronism. Then one day women would
object to men standing for them; they might call this the
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deepest possible discourtesy. Yesterday’s paradigm would
become today’s chauvinism,

A DIGRESSION: JUSTICE

The distinctions and vocabulary so far introduced will all
prove useful when we turn, in the next chapter, to law as an
interpretive concept. It is worth pausing, however, to see
how far our account of interpretive concepts holds of other
important political and moral ideas, and in particular the
idea of justice. The crude picture of how language works, the
picture that makes us vulnerable to the semantic sting, fails
for justice as it does for courtesy. We do not follow shared
linguistic criteria for deciding what facts make a situation
Just or unjust. Our most intense disputes about justice—
about income taxes, for example, or affirmative action pro-
grams—are about the right tests for justice, not about
whether the facts satisfy some agreed test in some particular
case. A libertarian thinks that income taxes are unjust be-
cause they take property from its owner without his consent.
It does not matter to the libertarian whether or not the taxes
contribute to the greatest happiness in the long run. A utili-
tarian, on the other hand, thinks that income taxes are just
only if they do contribute to the greatest long-run happiness,
and it does not matter to him whether or not they take prop-
erty without the owner’s consent. So if we applied to justice
the picture of disagreement we rejected for courtesy, we
would conclude that the libertarian and utilitarian can nei-
ther agree nor disagree about any issue of justice.

That would be a mistake, because justice 1s an institution
we interpret.”’ Like courtesy, it has a history; we each join
that history when we learn to take the interpretive attitude
toward the demands, justifications, and excuses we find
other people making in the name of justice. Very few of us
self-consciously interpret this history the way I imagined the
people in my story interpreting courtesy. But we each—some
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more reflectively than others—form a sense of justice that is
an interpretation nonetheless, and some of us even revise our
interpretation from time to time. Perhaps the institution of
Justice started as I imagined courtesy starting: in simple and
straightforward rules about crime and punishment and
debt. But the interpretive attitude flourished by the time
the earliest political philosophy was written, and it has
flourished since. The progressive reinterpretations and
transformations have been much more complex than those I
described for courtesy, but each has built on the rearrange-
ment of practice and attitude achieved by the last.
Political philosophers can play the various roles I imag-
ined for the philosopher of courtesy. They cannot develop
semantic theories that provide rules for “justice” like the
rules we contemplated for “book.” They can, however, try to
capture the plateau from which arguments about justice
largely proceed, and try to describe this in some abstract
proposition taken to define the “concept” of justice for their
community, so that arguments over justice can be under-
stood as arguments about the best conception of that con-
cept. Our own philosophers of justice rarely attempt this, for
it is difficult to find a statement of the concept at once suffi-
ciently abstract to be uncontroversial among us and sufh-
ciently concrete to be useful. Our controversies about justice
are too rich, and too many different kinds of theories are now
in the field. Suppose a philosopher proposes, for example,
this statement of the concept: justice 1s different from other
political and moral virtues because it is a matter of entitle-
ment, a matter of what those who will be affected by the acts
of individuals or institutions have a right to expect at their
hands. This seems unhelpful, because the concept of entitle-
ment is itself too close to justice to be illuminating, and
somewhat too controversial to count as conceptual in the
present sense, because some prominent theories of justice—
the Marxist theory, if there is one,”' and even utilitari-
anism—would nevertheless reject it. Perhaps no useful state-
ment of the concept of justice 1s available. If so, this casts no
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doubt on the sense of disputes about justice, but testifies only
to the imagination of people trying to be just.

In any case, we have something that is more important
than a useful statement of the concept. We share a preinter-
pretive sense of the rough boundaries of the practice on
which our imagination must be trained. We use this to dis-
tinguish conceptions of justice we reject, even deplore, from
positions we would not count as conceptions of justice at all
even if they were presented under that title. The libertarian
ethic is, for many of us, an unattractive theory of justice. But
the thesis that abstract art is unjust is not even unattractive,
it 15 incomprehensible as a theory about justice because no
competent pretnterpretive account of the practice of justice
ernbraces the criticism and evaluation of art.”

Philosophers, or perhaps sociologists, of justice can also do
useful work in identifying the paradigms that play the role
in arguments about justice that I said paradigms would play
in arguments about courtesy. It is paradigmatic for us now
that punishing innocent people is unjust, that slavery is un-
just, that stealing from the poor for the rich is unjust. Most
of us would reject out of hand any conception that seemed to
require or permit punishing the innocent. It is a standing ar-
gument against utiitanianism, therefore, that it cannot
provide a good account or justification of these central
paradigms; utilitarians do not ignore that charge as irrele-
vant, but on the contrary use heroic ingenuity to try to refute
it. Some theories of justice do contest much of whart their
contemporaries take as paradigmatic, however, and this ex-
plains not only why these theories—Nietzsche’s, for example,
or Marx’s apparently contradictory thoughts about jus-
tice—have seemed not only radical but perhaps not really
theories of justice at all. For the most part, however, philoso-
phers of justice respect and use the paradigms of their time.
Their main work consists neither in trying to state the con-
cept of justice nor in redefining paradigms but in developing
and defending what are plainly full-blooded conceptions of
Justice, controversial theories that go well beyond paradigms
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into politics. The libertarian philosopher opposes income
taxes and the egalitarian philosopher calls for more redistri-
bution because their conceptions of justice differ. There is
nothing neutral about these conceptions. They are interpre-
tive but they are committed, and their value to us springs
from that commitment.

SKEPTICISM ABOUT INTERPRETATION
A Challenge

My exposition of interpretation has thus far been subjective
in one sense of that troublesome word. I described how crea-
tive interpretation looks to interpreters, what someone must
think in order to embrace one interpretation rather than an-
other. But the interpretive attitude 1 described, the attitude [
said interpreters take up, sounds more objective. They think
the interpretations they adopt are better than, not merely
different from, those they reject. Does this attitude make
sense? When two people disagree about the correct interpre-
tation of something—a poem or a play or a social practice
like courtesy or justice—can one sensibly think he is right
and others wrong? We must be careful to distinguish this
question from a different one, about the complexity of inter-
pretation. It sounds dogmatic, and is usually a mistake, to
suppose that a complex work of art—Hamlet, for example—is
“about” any one thing and nothing else, so that one produc-
tion of that play would be uniquely right or accurate, and
any other production that stressed another aspect or dimen-
sion just wrong. I mean to ask a question about challenge,
not complexity. Can one interpretive view be objectively
better than another when they are not merely different,
bringing out different and complementary aspects of a com-
plex work, but contradictory, when the content of one n-
cludes the claim that the other is wrong?

Most people think they can, that some interpretations
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really are better than others. Someone just converted to a
new reading of Paradise Lost, trembling with the excitement
of discovery, thinks his new reading is right, that it is better
than the one he has abandoned, that those yet uninitiated
have missed something genuine and important, that they do
not see the poem for what it really is. He thinks he has been
driven by the truth, not that he has chosen one interpreta-
tion to wear for the day because he fancies it like a necktie.
He thinks he has genuine, good reasons for accepting his new
interpretation and that others, who cling to the older view he
now thinks wrong, have genuine, good reasons to change
their minds. Some literary critics, however, believe this is
all deep confusion; they say it is a mistake to think one
interpretive opinion can really be better than another.”’
We shall see, in Chapter 7, that many legal scholars say
much the same thing about the decisions judges make in
hard cases like our sample cases of Chapter 1: they say that
there can be no right answer in hard cases but only different
answers.

Much of what I have said about interpretation through-
out this chapter might be thought to support this skeptical
critique of the ordinary, right-wrong view. I offered this gen-
eral and very abstract characterization of interpretation: it
aims to make the ohject or practice being interpreted the
best it can be. So an interpretation of fHam/let tries to make of
the text the best play it can be, and an interpretation of
courtesy tries to make of the various practices of courtesy the
best social institution these practices can be. This characteri-
zation of interpretation seems hostile to any claim of unique-
ness of meaning, for it insists that different people, with
different tastes and values, will just for that reason “see” dif-
ferent meanings in what they interpret. [t appears to support
skepticism, because the idea that there can be a “right” an-
swer to questions about aesthetic or moral or social value
strikes many people as even stranger than that there can be a
right answer to questions about the meanings of texts and
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practices. So my abstract description of the most general aim
of interpretation might well reinforce, for many readers, the
skeptical thesis that it is a philosophical mistake to suppose
that interpretations can be right or wrong, true or false.

Internal and External Skepticism

In what remains of this chapter we measure the scope and
force of this skeptical challenge, and we begin with a crucial
distinction: between skepticism within the enterprise of inter-
pretation, as a substantive position about the best interpre-
tation of some practice or work of art, and skepticism outside
and about that enterprise. Suppose someone says that Hamlet
is best understood as a play exploring obliquity, doubling,
and delay; he argues that the play has more artistic integrity,
that it better unites lexical, rhetorical, and narrative themes,
read with these ideas in mind. An “internal” skeptic might
say, “You are wrong. Hamlet is too confused and jumbled to
be about anything at all: it is an incoherent hotch-potch of a
play.” An “external” skeptic might say, “I agree with you; I
too think this is the most illuminating reading of the play.
Of course, that 1s only an opinion we share; we cannot sensi-
bly suppose that Hamlet’s being about delay is an objective
fact we have discovered locked up in the nature of reality,
‘out there’ in some transcendental metaphysical world where
the meanings of plays subsist.”

These are different forms of skepticism. The internal skep-
tic addresses the substance of the claims he challenges; he
insists it is in every way a mistake to say that Hamlet is about
delay and ambiguity, a mistake to suppose it is a better play
read that way. Or indeed in any other particular way. Not
because no view of what makes a play better can be “really”
right, but because one view is right: the view that a suc-
cessful interpretation must provide the kind of unity he be-
lieves no interpretation of Hamlet can provide. Internal
skepticism, that is, relies on the soundness of a general inter-
pretive attitude to call into question all possible interpreta-
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tions of a particular object of interpretation. One can be
skeptical in this way not just about a particular play but
more generally about an enterprise. Suppose a citizen sur-
veys the practices of courtesy his neighbors count as valuable
and decides that this shared assumption is a shared mistake.
He has convictions about what kinds of social institutions
can be useful or valuable to a community; he concludes that
the practices of courtesy, root and branch, serve no good
purpose or, even worse, that they serve a malign one. So he
condemns as perverse all the different interpretations of
courtesy his colleagues construct and defend against one an-
other: his internal skepticism 1s, with respect to courtesy,
global. Once again he relies on, instead of scorning, the idea
that some social practices are better than others; he relies on
a general attitude about social value to condemn all the in-
terpretations of courtesy offered by his fellows. He assumes
his general attitudes are sound and their contrary ones
wrong.

Global internal skepticism of this sort, if it were plausible
for law and not just courtesy, would threaten our own enter-
prise. For we hope to develop a positive theoretical account
of the grounds of law, a program of adjudication we can rec-
ommend to judges and use to criticize what they do. So we
cannot ignore the possibility that some globally skeptical
view about the value of legal institutions is, in the end, the
most powerful and persuasive view; we cannot say that this
possibility is irrelevant to legal theory. We shall return to
this threat in Chapter 7. Our present interest is in the other,
external form of skepticism.

External skepticism is a metaphysical theory, not an in-
terpretive or moral position. The external skeptic does not
challenge any particular moral or interpretive claim. He
does not say that it is I1n any way a mistake to think that
Hamlet 1s about delay or that courtesy is a matter of respect
or that slavery is wrong. His theory is rather a second-level
theory about the philosophical standing or classification of
these claims. He 1nsists they are not descriptions that can be



8o INTERPRETIVE CONCEPTS

proved or tested like physics: he denies that aesthetic or
moral values can be part of what he calls (in one of the
maddening metaphors that seem crucial to any statement
of his view) the “fabric” of the universe. His skepticism is ex-
ternal because disengaged: it claims to leave the actual con-
duct of interpretation untouched by its conclusions. The
external skeptic himself has opinions about Hamlet and slav-
ery and can give reasons for preferring these opinions to
those he rejects. He only insists that all these opinions are
projected upon, not discovered in, “reality.”

There is an ancient and flourishing philosophical debate
about whether external skepticism, particularly external
skepticism directed to morality, is a significant theory and, if
it is, whether it is right.** I shall not enter that debate now,
except to consider whether external skepticism, if it is sound,
would in any way condemn the belief interpreters commonly
have: that one interpretation of some text or social practice
can be on balance better than others, that there can be a
“right answer” to the question which is best even when it is
controversial what the rnight answer is.* That depends on
how these “objective” beliefs {as we might call them) should
be understood. Suppose 1 say that slavery is wrong. I pause,
and then I add a second group of statements: I say that slav-
ery is “really” or “objectively” wrong, that this is not just a
matter of opinion, that it would be true even if I (and every-
one else) thought otherwise, that 1t gives the “right answer”
to the question whether slavery is wrong, that the contrary
answer is not just different but mistaken. What is the rela-
tion between my original opinion that slavery is wrong and
these various “objective” judgments I added to 1t?

Here is one suggestion. The objective statements 1 added
are meant to supply some special kind of evidence for my
original opinion or some justification for my acting on it.
They are meant to suggest that I can prove slavery is wrong
the way I might prove some claim of physics, by arguments
of fact or logic every rational person must accept: by show-
ing that atmospheric moral quaverings confirm my opinion,
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for example, or that it matches a noumenal metaphysical
fact. If this were the right way to understand my objective
claims, then my clatms would assert what external skepti-
cism denies: that moral judgments are descriptions of some
special metaphysical moral realm. But it is not the right way
to understand them. No one who says slavery 1s “really”
wrong thinks he has thereby given, or even suggested, an ar-
gument why it is. (How could quaverings or noumenal enti-
ties provide any argument for moral convictions?) The only
kind of evidence I could have for my view that slavery is
wrong, the only kind of justification I could have for acting
on that view, is some substantive moral argument of a kind
the “objective” claims do not even purport to supply.

The actual connection between my original judgment
about slavery and my later “objective” comments is very dif-
ferent. We use the language of objectivity, not 1o give our or-
dinary moral or interpretive claims a bizarre metaphysical
base, but to repeat them, perhaps in a more precise way, to
emphasize or qualify their content. We use that language, for
example, to distinguish genuine moral {or interpretive or
aesthetic) claims from mere reports of taste. I do not believe
(though some people do) that flavors of ice cream have gen-
uine aesthetic value, so I would say only that I prefer rum
raisin and would not add (though some of them would) that
rum raisin is “really” or “objectively” the best fiavor.?® We
also use the language of objectivity to distinguish between
claims meant to hold only for persons with particular beliefs
or connections or needs or interests (perhaps only for the
speaker) and those meant to hold impersonally for everyone.
Suppose I say I must dedicate my life to reducing the threat
of nuclear war. It makes sense to ask whether I think this
duty holds “objectively” for everyone or just for those who
feel, as I do, a special compulsion in this issue. I combined
these two uses of objective language in the conversation I
Just imagined about slavery. I said slavery was “real-
ly” wrong, and the rest, to make plain that my opinion
was a moral judgment and that I thought slavery was wrong
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everywhere, not just in communities whose traditions con-
demned it. So if someone says I am mistaken in this judg-
ment, and our disagreement 1s genuine, he must mean to
express the opinion that slavery is not wrong everywhere, or
perhaps that 1t is not wrong at all. That is a version of inter-
nal skepticism: it could be defended only by moral argu-
ments of some kind, for example by appealing to a form of
moral relativism that holds that true morality consists only
in following the traditions of one’s community.

So there is no important difference in philosophical cate-
gory or standing between the statement that slavery is wrong
and the statement that there is a right answer to the question
of slavery, namely that it is wrong. I cannot intelligibly hold
the first opinion as a moral opinion without also holding the
second. Since external skepticism offers no reason to retract
or modify the former, it offers no reason to retract or modify
the latter either. They are both statements within rather
than about the enterprise of morality. Unlike the global
form of internal skepticism, therefore, genuine external
skepticism cannot threaten any interpretive project. Even if
we think we understand and accept that form of skepticism,
it can provide no reason why we should not also think that
slavery is wrong, that Hamlet is about ambiguity and that
courtesy ignores rank, or, what comes to the same thing, that
each of these positions is better {or 1s “really” better} than its
rivals. If we were external skeptics, then in a calm philosoph-
ical moment, away from the moral or interpretive wars, we
would take an externally skeptical view of the philosophical
standing of al{ these opinions. We would classify them all as
projections rather than discoveries. But we would not dis-
criminate among them by supposing that only the latter
were mistakes. [ hasten to add that recognizing the crucial
point I have been stressing—that the “objective” beliefs
most of us have are moral, not metaphysical, beliefs, that
they only repeat and qualify other moral beliefs—in no way
weakens these beliefs or makes them claim something less or
even different from what they might be thought to claim.
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For we can assign them no sense, faithful to the role they ac-
tually play in our lives, that makes them not moral claims. If
anything is made less important by that point, it is external
skepticism, not our convictions.

Which Form of Skepticism?

How, then, should we understand the skeptic who makes
such heavy weather of declaring that there cannot be right
answers in morals or interpretation? He uses the metaphori-
cal rhetoric of external skepticism; he says he is attacking the
view that interpretive meanings are “‘out there” in the uni-
verse or that correct legal decisions are located in some
“transcendental reality.” He uses arguments familiar to ex-
ternal skeptics: he says that since people in difterent cultures
have different opinions about beauty and justice, these vir-
tues cannot be properties of the world independent of atti-
tude. But he plainly thinks his attack has the force of internal
skepticism: he insists that people interpreting poems or de-
ciding hard cases at law should not talk or act as if one view
could be right and others wrong. He cannot have it both
ways.

He attacks our ordinary beliefs because he attributes to us
absurd claims we do not make. We do not say (nor can we
understand anyone who does say) that interpretation 1s like
physics or that moral values are “out there” or can be
proved. We only say, with different emphases, that Hamlet is
about delay and that slavery i1s wrong. The practices of in-
terpretation and morality give these claims all the meaning
they need or could have. If he thinks they are mistakes—
poor performances within these practices properly under-
stood—he needs to match our reasons and arguments, our
account of ourselves as participants, with contrary reasons
and arguments of his own. We do better for this critic, there-
fore, by seeing how far we can recast his arguments as argu-
ments of internal skepticism. Can we understand him to
be accusing us of moral rather than metaphysical mistakes?
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“Since people do not agree about the injustice of social
rank,” he might say, “and since people are likely to think
rank unjust only if they are born into cultures of a certain
sort, it is unfair to claim that everyone must despise and give
up rank. The most we should say is that people who think it
unjust should despise and reject it, or that people who live in
communities of that opinion should do so.” Or: “The fact
that others, in different cultures, reject our moral views
shows that we have these views only because of the moral
upbringing we happen to have had, and realizing that casts
doubt on those views.”*’

These are internally skeptical arguments because they as-
sume some general and abstract moral position—that moral
claims have genuine moral force only when they are drawn
from the mores of a particular community, for example, or
that moral beliefs are false unless they are likely to be ac-
cepted In any culture—as the basis for rejecting the more
concrete moral claims in hand. Substantive moral argu-
ments like these have actually been made, of course, and
their latent appeal might explain why skepticism, disguised
as external skepticism, has been so popular in interpretation
and 1in law. They might not strike you as good arguments,
once that disguise 1s abandoned, but that is, T suggest, be-
cause you find global internal skepticism about morality im-
plausible.

The metamorphosis I describe is not costless, because the
skeptic’s arguments, recast as arguments of internal skepti-
cism, can no longer be peremptory or a priori. He needs ar-
guments that stand up as moral (or aesthetic or interpretive)
arguments; or if not arguments, at least convictions of the
appropriate kind. His skepticism can no longer be disen-
gaged or neutral about ordinary moral (or aesthetic or inter-
pretive) opinions. He cannot reserve his skepticism for some
quiet philosophical moment, and press his own opinions
about the morality of slavery, for example, or the connection
between courtesy and respect, when he is off duty and only
acting in the ordinary way. He has given up his distinction
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between ordinary and objective opinions; if he really be-
lieves, in the internally skeptical way, that no moral judg-
ment is really better than any other, he cannot then add that
in his opinion slavery is unjust.

Conclusions and Agenda

I end this long section with an apology and some advice. We
have marched up a steep hill and then right down again. We
know no more about interpretation, or about morality or
courtesy or justice or law, than we did when we began to
consider the skeptical challenge. For my argument has been
entirely defensive. Skeptics declare deep error in the inter-
pretive attitude as I described it; they say it i1s a mistake to
suppose that one interpretation of a social practice, or of
anything else, can be right or wrong or really better than
another. If we construe that complaint on the model of ex-
ternal skepticism, then, for the reasons I gave, the complaint
is confused. If we construe it more naturally as a piece of
global internal skepticism, then all the argument waits to be
made. We stand where we did, only put on more explicit no-
tice of the possible threat of this latter, potentially very da-
maging, form of argument.

[ marched up this hill and down again only because the
skeptical challenge, sensed as the challenge of external skep-
ticism, has a powerful hold on lawyers. They say, of any
thesis about the best account of legal practice in some
department of the law, “That’s your opinion,” which is true
but to no point. Or they ask, “How do you know?” or
“Where does that claim come from?” demanding not a case
they can accept or oppose but a thundering knock-down
metaphysical demonstration no one can resist who has the
wit to understand. And when they see that no argument of
that power is in prospect, they grumble that jurisprudence is
subjective only. Then, finally, they return to their knit-
ting—making, accepting, resisting, rejecting arguments in
the normal way, consulting, revising, deploying convictions
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pertinent to deciding which of competing accounts of legal
practice provides the best justification of that practice. My
advice is straightforward: this preliminary dance of skepti-
cism 18 silly and wasteful; it neither adds to nor subtracts
from the business at hand. The only skepticism worth any-
thing is skepticism of the internal kind, and this must be
earned by arguments of the same contested character as the
arguments it opposes, not claimed in advance by some pre-
tense at hard-hitting empirical metaphysics.

We must continue our study of interpretation, and of law,
in that spirit. I shall offer arguments about what makes one
interpretation of a social practice better than another, and
about what account of law provides the most satisfactory in-
terpretation of that complex and crucial practice. These ar-
guments will not—because they cannot—be demonstrations.
They invite disagreement, and though i1t will not be wrong
to reply, “But that’s only your opinion,” neither will it be
helpful. You must then ask yourself whether, after reflection,
it 1s your opinion as well. If it is, you will think that my ar-
guments and conclusions are sound and that other, conflict-
ing ones, are unsound and wrong. If it is not your opinion,
then it falls to you to say why not, to match my arguments or
naked convictions with your own. For the exercise in hand is
one of discovery at least in this sense: discovering which view
of the sovereign matters we discuss sorts best with the con-
victions we each, together or severally, have and retain
about the best account of our common practices.
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JURISPRUDENCE REVISITED

A NEW PICTURE

We have drawn the semantic sting and no longer need the
caricature of legal practice offered in semantic theories. We
can see more clearly now, and this 1s what we see. Law i1s an
interpretive concept like courtesy in my imagined example.
Judges normally recognize a duty to continue rather than
discard the practice they have joined. So they develop, in re-
sponse to their own convictions and instincts, working
theories about the best interpretation of their responsibilities
under that practice. When they disagree in what I called the
theoretical way, their disagreements are interpretive. They
disagree, in large measure or in fine detail, about the sound-
est interpretation of some pertinent aspect of judicial prac-
tice. So Elmer’s fate will depend on the interpretive
convictions of the particular panel of judges that decides his
case. If a judge thinks it follows from the best interpretation
of what judges characteristically do about statutes that he
should never look to legislators’ intentions, then he might
well decide for Elmer. But if, on the contrary, he thinks that
the best interpretation requires him to look to their inten-
tions, then he will probably decide for Goneril and Regan. If
Elmer’s case comes before a judge who has not yet thought
about this issue of interpretation, that judge will have to do
so then, and he will find lawyers on both sides willing to
help. Interpretations struggle side by side with litigants be-
fore the bar.

Each judge’s interpretive theories are grounded in his own
convictions about the “point”—the justifying purpose or
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goal or principle—of legal practice as a whole, and these
convictions will inevitably be different, at least in detail,
from those of other judges. Nevertheless, a variety of forces
tempers these differences and conspires toward convergence.
Every community has paradigms of law, propositions that in
practice cannot be challenged without suggesting etther cor-
ruption or ignorance. Any American or British judge who
denied that speed regulations were part of the law would be
replaced, and this fact discourages radical interpretations.
The most powerful influences toward convergence, however,
are internal to the character of interpretation. The practice
of precedent, which no judge’s interpretation can wholly ig-
nore, presses toward agreement; each judge’s theories of
what judging really is will incorporate by reference, through
whatever account and restructuring of precedent he settles
on, aspects of other popular interpretations of the day.
Judges think about law, moreover, within society, not apart
from it; the general intellectual environment, as well as the
common language that reflects and protects that environ-
ment, exercises practical constraints on idiosyncrasy and
conceptual constraints on imagination. The inevitable con-
servatism of formal legal education, and of the process of se-
lecting lawyers for judicial and administrative office, adds
further centripetal pressure.

It would be a mistake to ignore these various unifying and
soclalizing factors, but a more insidious and dangerous mis-
take to exaggerate their power. The dynamics of interpre-
tation resist as well as promote convergence, and the
centrifugal forces are particularly strong where the profes-
sional as well as the larger community 1s divided over justice.
Different judges belong to different and rival political tradi-
tions, and the cutting edge of different judges’ interpreta-
tions will be honed by different ideologies. Nor is this to be
deplored. On the contrary, law gains in power when it is
sensitive to the frictions and stresses of its intellectual
sources. Law would founder if the various interpretive
theories in play in court and classroom diverged too much in
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any one generation. Perhaps a shared sense of that danger
provides yet another reason why they do not. But law would
stagnate, and so founder in a different way, if it collapsed
into the runic traditionalism I tmagined as the final fate of
courtesy.

We may take a longer view of our legal culture, noticing
how it develops and how its general character changes over
time. Certain interpretive solutions, including views about
the nature and force of legislation and precedent, are very
popular for a time, and their popularity, aided by normal
intellectual inertia, encourages judges to take them as settled
for all practical purposes. They are the paradigms and
quasi-paradigms of their day. But at the same time other
1ssues, perhaps equally fundamental, are matters of debate
and controversy, Perhaps for decades no judge challenges—
or even thinks of challenging—the doctrine that the inten-
tions of particular legislators are irrelevant in fixing the
meaning of a statute they have enacted. Everyone agrees
that its meaning must be determined by the words of the
statute alone, ignoring any indication that the legislators did
not mean what the words say. But during this same period it
might be controversial whether the words of a statute should
be understood acontextually, as we might understand them
knowing nothing about the situation the statute addresses
or, on the contrary, contextually, as most people would un-
derstand them in that situation. Perhaps for decades no one
doubts that courts may jail people who behave wickedly ac-
cording to the community’s popular morality, whether or
not their acts have been declared criminal by the legislature.
But there might be great disagreement during the same
years whether the courts can properly enforce a wealth tax
that was adopted after the wealth being taxed had been ac-
cumulated. This pattern of agreement and disagreement is
temporary, however. Suddenly what seemed unchallenge-
able is challenged, a new or even radical interpretation of
some important part of legal practice is developed in some-
one’s chambers or study which then finds favor within a
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“progressive” minority. Paradigms are broken, and new
paradigms emerge. These are the several elements of our new
picture of adjudication in cross-section and over time. The
old plain-fact picture of Chapter 1 told us not to take the
opinions judges write in hard cases at face value; the new
picture has the signal merit of allowing us once again to be-
lieve what our judges say.

CONCEPTS AND CONCEPTIONS OF LAW

Legal philosophers are in the same situation as philosophers
of justice and the philosopher of courtesy we imagined. They
cannot produce useful semantic theories of law. They cannot
expose the common criteria or ground rules lawyers follow
for pinning legal labels onto facts, for there are no such rules.
General theories of law, like general theories of courtesy and
justice, must be abstract because they aim to interpret the
main point and structure of legal practice, not some particu-
lar part or department of it. But for all their abstraction,
they are constructive interpretations: they try to show legal
practice as a whole in its best light, to achieve equilibrium
between legal practice as they find it and the best justifica-
tion of that practice. So no firm line divides jurisprudence
from adjudication or any other aspect of legal practice.
Legal philosophers debate about the general part, the inter-
pretive foundation any legal argument must have. We may
turn that coin over. Any practical legal argument, no matter
how detailed and limited, assumes the kind of abstract foun-
datton jurisprudence offers, and when rival foundations
compete, a legal argument assumes one and rejects others.
So any judge’s opinion is itself a piece of legal philosophy,
even when the philosophy is hidden and the visible argu-
ment is dominated by citation and lists of facts. Jurispru-
dence is the general part of adjudication, silent prologue to
any decision at law.

Law cannot flourish as an interpretive enterprise in any
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community unless there is enough initial agreement about
what practices are legal practices so that lawyers argue
about the best interpretation of roughly the same data. That
1s a practical requirement of any interpretive enterprise: it
would be pointless for two critics to argue over the best in-
terpretation of a poem if one has in mind the text of “Sailing
to Byzantium” and the other the text of “Mathilda Who
Told Lies.” I do not mean that all lawyers everywhere and
always must agree on exactly which practices should count
as practices of law, but only that the lawyers of any culture
where the interpretive attitude succeeds must largely agree
at any one time. We all enter the history of an interpretive
practice at a particular point; the necessary preinterpretive
agreement is in that way contingent and local.

In fact we have no difficulty identifying collectively the
practices that count as legal practices in our own culture. We
have legislatures and courts and administrative agencies and
bodies, and the decisions these institutions make are re-
ported in a canonical way. In the United States we have the
Constitution as well. Each lawyer has joined the practice of
law with that furniture in place and with a shared under-
standing that these institutions together form our legal sys-
tem. It would be a mistake—another lingering infection
from the semantic sting—to think that we identify these in-
stitutions through some shared and intellectually satisfying
definition of what a legal system necessarily is and what in-
stitutions necessarily make it up.' Our culture presents us
with legal institutions and with the idea that they form a
system. The question which features they have, in virtue of
which they combine as a distinctly legal system, is part of the
interpretive problem. It is part of the controversial and un-
certain process of assigning meaning to what we find, not a
given of the preinterpretive structure.

We also have legal paradigms, proposition of law like the
traffic code that we take to be true if any are; an interpreta-
tion that denies these will be for that reason deeply suspect.
These paradigms give shape and profit to interpretive de-
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bates about law. They make possible a standard form of ar-
gument: seeking to test or embarrass an interpretation by
confronting it with a paradigm it cannot explain. But para-
digms are no more true “‘by definition” in law than they are
in courtesy or justice. Someone who denies that the traffic
code 1s law does not contradict himself, nor does he speak
thoughts no one can understand.” We understand him only
too well, and it is not inconceivable (though it is unlikely)
that he will be able to defend his view through a radical
reinterpretation of legal practice that is otherwise so appeal-
ing that it persuades us to abandon what was formerly a
cardinal paradigm. We cannot be sure his views are really
the nonsense we suppose except by hearing him out and dis-
covering whether we share his conviction. If we remain con-
vinced that his views are not only wrong but fundamentally
wrong, that his radical interpretation has missed some main
point any successful interpretation must recognize, it will be
enough for us to say that his views are absurd. We do not
need to add the more dramatic but mistaken charge en-
couraged by the semantic sting: that his error is verbal or
conceptual. We will think him very wrong, but not wrong in
some different way from other claims we reject but think less
preposterous.

A legal philosopher, then, begins his work enjoying a
fairly uncontroversial preinterpretive identification of the
domain of law, and with tentative paradigms to support his
argument and embarrass competitors in the familiar way.
Now the question arises whether he and his competitors
might also agree on what I called, in discussing courtesy and
Justice, a statement of the central concept of their institution
that will allow them to see their arguments as having a cer-
tain structure, as arguments over rival conceptions of that
concept. A conceptual statement of that sort would be useful
in several ways. Just as we understood the practice of cour-
tesy better at one stage in its career by finding general
agreement about the abstract proposition that courtesy is a
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matter of respect, we might understand law better if we
could find a similar abstract description of the point of law
most legal theorists accept so that their arguments take place
on the plateau it furnishes.

Neither jurisprudence nor my own arguments later in this
book depend on finding an abstract description of that sort.
Political philosophy thrives, as I said, in spite of our difficul-
ties in finding any adequate statement of the concept of jus-
tice. Nevertheless I suggest the following as an abstract
account that organizes further argument about law’s charac-
ter. Governments have goals: they aim to make the nations
they govern prosperous or powerful or religious or eminent;
they also aim to remain in power. They use the collective
force they monopolize to these and other ends. Our discus-
sions about law by and large assume, I suggest, that the most
abstract and fundamental point of legal practice is to guide
and constrain the power of government in the following way.
Law insists that force not be used or withheld, no mat-
ter how useful that would be to ends in view, no matter
how beneficial or noble these ends, except as licensed or
required by individual rights and responstbilities flowing
from past political decisions about when collective force is
justified.

The law of a community on this account is the scheme of
rights and responsibilities that meet that complex standard:
they license coercion because they flow from past decisions of
the right sort. They are therefore “legal” rights and responst-
bihties. This characterization of the concept of law sets out,
in suitably airy form, what i1s sometimes called the “rule” of
law. It is compatible with a great many competing claims
about exactly which rights and responsibilities, beyond the
paradigms of the day, do follow from past political decistons
of the right sort and for that reason do license or require
coercive enforcement. It therefore seems suthciently abstract
and uncontroversial to provide, at least provisionally, the
structure we seek. No doubt there are exceptions to this
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claim, theories that challenge rather than elaborate the con-
nection it assumes between law and the justification of coer-
cion. But not as many as there might seem to be at first
glance.”

Conceptions of law refine the initial, uncontroversial in-
terpretation I just suggested provides our concept of law.
Each conception furnishes connected answers to three ques-
tions posed by the concept. First, is the supposed link be-
tween law and coercion justified at all? Is there any point to
requiring public force to be used only in ways conforming to
rights and responsibilities that “flow from” past political de-
cisions? Second, if there is such a point, what is it? Third,
what reading of “flow from”—what notion of consistency
with past decisions—best serves it? The answer a conception
gives to this third question determines the concrete legal
rights and responsibilities it recognizes.

In the next several chapters we shall study three rival con-
ceptions of law, three abstract interpretations of our legal
practice that I have deliberately constructed on this model
as answers to this set of questions. These conceptions are
novel in one way: they are not meant precisely to match the
“schools” of jurisprudence I described in Chapter 1, and
perhaps no legal philosopher would defend either of the first
two exactly as I describe it. But each captures themes and
ideas prominent in that literature, now organized as inter-
pretive rather than semantic claims, and the argument
among them is therefore more illuminating than the stale
battles of the texts. I shall call these three conceptions “con-
ventionalism,” “legal pragmatism,” and *law as integrity.” 1
shall argue that the first of these, though it seems initially to
reflect the ordinary citizen’s understanding of law, is the
weakest; that the second is more powerful and can be dc-
feated only when our theater of argument expands to in-
clude political philosophy; and that the third is, all things
considered, the best interpretation of what lawyers, law
teachers, and judges actually do and much of what they say.

Conventionalism gives an affirmative answer to the first
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question posed by our “conceptual” description of law. It
accepts the idea of law and legal rights. It argues, in answer
to the second question, that the point of law’s constraint, our
reason for requiring that force be used only in ways consis-
tent with past political decisions, is exhausted by the predict-
ability and procedural fairness this constraint supplies,
though as we shall see conventionalists divide about the
exact connection between law and these virtues. It proposes,
in answer to the third question, a sharply restricted account
of the form of consistency we should require with past deci-
sions: a right or responsibility flows from past decisions only
if it 1s explicit within them or can be made explicit through
methods or techniques conventionally accepted by the legal
profession as a whole. Political morality, according to con-
ventionalism, requires no further respect for the past, so
when the force of conventicn is spent judges must find some
wholly forward-looking ground of decision.

Legal pragmatism is, from the point of view of my con-
ceptual suggestion, a skeptical conception of law. It answers
the first question 1 listed in the negative: it denies that a
community secures any genuine benefit by requiring that
Judges’ adjudicative decisions be checked by any supposed
right of litigants to consistency with other political decisions
made in the past. It offers a very different interpretation of
our legal practice: that judges do and should make whatever
decisions seem to them best for the community’s future, not
counting any form of consistency with the past as valuable
for its own sake. So pragmatists, strictly speaking, reject the
idea of law and legal right deployed in my account of the
concept of law,’ though as we shall see, they insist that rea-
sons of strategy require judges sometimes to act “‘as if’ peo-
ple have some legal rights.

Like conventionalism, law as integrity accepts law and
legal rights wholeheartedly. It answers the second question,
however, in a very different way. It supposes that law’s con-
straints benefit society not just by providing predictability or
procedural fairness, or in some other instrumental way, but
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by securing a kind of equality among citizens that makes
their community more genuine and improves its moral justi-
fication for exercising the political power it does. Integrity’s
response to the third question—its account of the character
of consistency with past political decisions that law re-
quires—is correspondingly different from the answer given
by conventionalism. It argues that rights and responsibilities
flow from past decisions and so count as legal, not just when
they are explicit in these decisions but also when they follow
from the principles of personal and political morality the ex-
plicit decisions presuppose by way of justification.

These are only skeletal descriptions of the three general
conceptions of law we shall study. Their flesh and battle
dress will be presented soon enough.

Law and Morals

The main test of my suggestion, that arguments of legal the-
ory are best understood as arguments about how far and in
what way past political decisions provide a necessary condi-
tion for the use of public coercion, lies ahead, when we elab-
orate and compare the three conceptions of law just
described. We might now notice, however, how this sugges-
tion helps us to reformulate some classical jurisprudential
puzzles in a more illuminating way, to reveal substantive
1ssues that the classical texts often obscure. If our community
does indeed accept the abstract “conceptual” idea that legal
rights are those flowing from past political decisions accord-
ing to the best interpretation of what that means, then this
helps to explain the complex relation between law and other
social phenomena. How is a community’s law different from
its popular morality or traditional values? How is it different
from what true justice requires of any state, no matter what
its popular convictions or traditions? Our conceptual ac-
count provides this short answer to both these questions: it is
different from each because its content may depend on the
other.
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I must explain that cryptic claim. Suppose we identify as
the “popular morality” of a community the set of opinions
about justice and other political and personal virtues that
are held as matters of personal conviction by most of the
members of that community, or perhaps of some moral elite
within it. And suppose we identify as its “moral traditions”
its popular morality over some sizable historical period in-
cluding the present.” The distinction is then fairly straight-
forward between these ideas and the community’s law. Its
law belongs to the community not just passively, because its
members hold certain views about what is right or wrong,
but as a matter of active commitment, because its ofhicials
have taken decisions that commit the community to the
rights and duties that make up law. But a particular con-
ception of law may nevertheless make the question of what
rights and duties do follow from past political decisions de-
pend in some way on popular morality as well as on the ex-
plicit content of those decisions. Or it may deny that there is
any such connection. The concept of law, understood as I
have suggested, is itself neutral between—because more ab-
stract than—these competing explanations of the connection
between a community’s reigning opinions and its legal com-
mitments.

Law is also different from justice. Justice is a matter of the
correct or best theory of moral and political rights, and any-
one’s conception of justice is his theory, imposed by his own
personal convictions, of what these rights actually are. Law
is a matter of which supposed rights supply a justification for
using or withholding the collective force of the state because
they are included in or implied by actual political decisions
of the past. Once again, however, this statement of the differ-
ence 1s neutral among different theories about the role a per-
son’s convictions about justice should play in forming his
convictions about law. The concept permits, as available
conceptions, theories that insist that when the content of a
political decision is in some way unclear, justice plays a part
in deciding what legal rights in fact follow from that deci-
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sion. The concept permits, that is, conceptions reminiscent
of some of the theories I called natural law theories in Chap-
ter 1, though under our new picture these are not semantic
theories but general interpretations of legal practice. It also
permits opposing conceptions that reject this suggested in-
fluence of justice over law and so remind us of legal positiv-
ism. And it also permits skeptical conceptions like legal
pragmatism, which insist that law, conceived as a matter of
rights over what forward-looking justice would otherwise
demand, 1s empty.

So the assumption that the most general point of law, 1f it
has one at all, is to establish a justifying connection between
past political decisions and present coercion shows the old
debate about law and morals in a new light. In jurispru-
dence texts that debate is pictured as a contest between two
semantic theories: positivism, which insists that law and
morals are made wholly distinct by semantic rules everyone
accepts for using “law,” and natural law, which insists, on
the contrary, that they are united by these semantic rules. In
fact the old debate makes sense only if it is understood as a
contest between different political theories, a contest about
how far that assumed point of law requires or permits citi-
zens’ and officials’ views about justice to figure in their opin-
ions about what legal rights have been created by past
political decisions. The argument is not conceptual in our
sense at all, but part of the interpretive debate among rival
conceptions of law.

Anatomy of a Conception

The assumed connection between law and coercion i1s also a
useful guide to the likely structure or anatomy of nonskepti-
cal conceptions of law like conventionalism and law as integ-
rity. Each such conception will deploy, as its organizing
idea, some account of how the legal practices that define
past political decisions contribute to the justification of
collective coercive force. We know already which practices
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these are. Legislation—the practice of recognizing as law the
explicit decisions of special bodies widely assumed to have
that power—is a prominent part of our legal landscape, and
no conception can ignore it. S0 every competent conception
must include some answer to the question why, as a matter
of political morality, past decisions of legislative institutions
should have the justifying power the conception awards
them. Precedent also has a prominent place i our practices:
past decisions of courts count as sources of legal rights. So
any competent conception must provide some answer to the
question why a past judicial decision should 1n itself provide
a reason for a stmilar use of state power by different ofhcials
later.

No conception need justify every feature of the political
practices it offers to interpret: like any interpretation, it can
condemn some of its data as a mistake, as inconsistent with
the justification it offers for the rest, and perhaps propose
that this mistake be abandoned in what I called, in Chap-
ter 2, 1ts postinterpretive stage. A conception of law might
try to show, for example, that the explanation of legislation
that provides the best justification of that institution re-
quires, contrary to now-prevailing practice, that old and
out-of-date statutes be treated as no longer law. Conceptions
of law will be controversial just because they will differ in
this way in their postinterpretive accounts of legal practice,
in their opinions, that is, about the right way to expand or
extend the practice in areas presently disputed or unculti-
vated. These controversial postinterpretive claims are the
cutting edge of a conception of law, and that is why hard
cases like our sample cases provide the best theater for dis-
playing their power.

Here are some of the issues, controversial in our own prac-
tice, that a developed conception of law must take up in its
postinterpretive stage. Given the general, foundational in-
terpretation the conception offers of the main lines of legisla-
tion and precedent, what should be done when the text of a
statute is unclear? Which is decisive: the “plain” or “literal”
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meaning of the words used to record the decision or the in-
tentions or purposes of the officials whose decision it was?
What is a “literal” meaning? What do “intention” and
“purpose” here mean? What sense can we make of a collec-
tive purpose or intention? Does the content of a legislative or
judicial decision go beyond the concrete intentions of its au-
thors, to embrace issues that are analogous or in some way
closely related? Can legislative or judicial decisions be made
by implication, as it were, according to the internal logic of
the more limited decisions these officials actually had in
mind? Suppose legislators decided long ago that people who
drive carriages carelessly must compensate those they run
down. Did this decision already include the further decision
that people who drive automobiles carelessly are liable in the
same way’

Does this depend on which kind of official made the deci-
sion in question, and in what context? Perhaps a legislative
decision should be understood more narrowly, so that a fresh
piece of legislation is necessary to extend the rule to automo-
biles, but if a judge has established the rule about carriages
it should extend to automobiles automatically, at least if
every argument in favor of his initial decision applies to au-
tomobiles as well. Does the reason why legislative and judi-
cial decisions provide valid licenses for state coercion carry
over to different forms of communal decision? Should the
rules or principles embraced in the community’s conven-
tional morality in the reductive sociological sense I described
be counted as political decisions? If almost everyone thinks,
as a matter of personal conviction, that murderers should
not be allowed to inherit, does it follow that this too, along
with decisions of the competent legislature and past judicial
decisions, justifies the state’s refusing Elmer his inheritance?

This is only the beginning of the long list of issues a satis-
factory foundational interpretation of our own legal practice
would consider. Each question raises hosts of others, and an
interpretation of this kind 1s necessarily open-ended and
incomplete. It must also be internally complex and cross-
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referenced. The different questions in this list, and the vast
variety of further questions for which they stand surrogate,
must be answered together, in one complex though incom-
plete theory, if the answers are to stand coherent or even
make any sense at all. Each part will in some way depend on
the rest because they will be knit together by some unifying
vision of the connection between legal practice and political
justification. So any general conception must also have ex-
ternal connections to other parts or departments of political
morality and, through these, to more general ideological and
even metaphysical convictions. I do not mean that any law-
yer or philosopher who takes up a general conception of law
will already have developed some explicit and articulate
view about the point of law, or the large questions of person-
ality, life, and community on which any such view must rest.
I mean only that his conception of law, so far as he has devel-
oped it, will reveal some attitude toward these large topics
whether or not he realizes this.

SKEPTICAL CONCEPTIONS AND WICKED LAW
Did the Nazis Have Law?

I said that legal pragmatism is a skeptical conception of law
because it rejects the assumption that past decisions provide
rights to future ones. Some legal philosophers, whose views
closely resemble that conception, express them in the nihili-
stic claim that there i1s no law, that law is an illusion. We
shall explore these claims further when we study legal
pragmatism at greater length in Chapter 5. But we should
first notice a different, more discriminating claim some legal
philosophers have made: that in some nations or circum-
stances there 1s no law, in spite of the existence of familiar
legal institutions like legislatures and courts, because the
practices of these institutions are too wicked to deserve that
title. We have little trouble making sense of that claim once
we understand that theories of law are interpretive. For we
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understand it to argue that the legal practices so condemned
yield to no interpretation that can have, in any acceptable
political morality, any justifying power at all.

In the heyday of semantic theories, legal philosophers
were more troubled by the suggestion that wicked places
really had no law. Semantic rules were meant to capture the
use of “law” generally and therefore to cover people’s state-
ments not only about their own law but about very different
historical and foreign legal systems as well. It was a common
argument against strong “natural law” theories, which claim
that a scheme of political organization must satisfy certain
minimal standards of justice in order to count as a legal sys-
tem at all, that our linguistic practice does not deny the title
of law to obviously immoral political systems. We say the
Nazis had law, even though it was very bad law. This fact
about our linguistic practice was widely thought to argue for
positivism, with its axiom that the existence of law is inde-
pendent of the value of that law, in preference to any “natu-
ral law” theory.

If useful theories of law are not semantic theories of this
kind, however, but are instead interpretive of a particular
stage of a historically developing practice, then the prob-
lem of immoral legal systems has a different character. In-
terpretive theories are by their nature addressed to a particu-
lar legal culture, generally the culture to which their authors
belong. Unless these theories are deeply skeptical, they will
treat that legal system as a flourishing example of law, one
that calls for and rewards the interpretive attitude. The very
detailed and concrete legal theories lawyers and judges con-
struct for a particular junisdiction, which extend into the
detail of its adjudicative practice, are of course very much
tied to that jurisdiction. The more abstract conceptions
of law that philosophers build are not. It would be suspici-
ous, even alarming, if conventionalism, for example, were
said to be the most successful general interpretation of
Rhode Island law but not of the law of Massachusetts or
Britain in the same period. But there 1s no reason to expect
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even a very abstract conception to fit foreign legal systems
developed in and reflecting political ideologies of a sharply
different character. On the contrary. If a supportive concep-
tion of law offers to find in the general structure of a particu-
lar community’s legal practice a political justification of
coercion, then it should not be supportive, but in some way
skeptical, about legal systems that lack features essential to
that justification.

But it does not follow that if a lawyer finds the best inter-
pretation of Anglo-American law in some feature the Nazi
regime wholly lacked, he must then deny that the Nazis had
law. His theory is not a semantic theory about all uses of the
word “law” but an interpretive theory about the conse-
quences of taking the interpretive attitude toward his own
legal system. He may, with perfect linguistic propriety, insist
that the Nazis did have law. We would know what he
meant. His claim would be like the judgment I mentioned
earlier, that very different stages of courtesy are yet stages of
the same institution, or can be seen to be if we wish. He
would mean that the Nazi system can be recognized as a
strand in the rope, one historical realization of the general
practices and institutions from which our own legal culture
also developed. It 1s law, that is, in what we have been call-
ing the “preinterpretive” sense.

So once the semantic sting is drawn, we need not worry so
much about the right answer to the question whether im-
moral legal systems really count as law. Or rather we should
worry about this in a different, more substantive way. For
our language and idiom are rich enough to allow a great
deal of discrimination and choice in the words we pick to say
what we want to say, and our choice will therefore depend
on the question we are trying to answer, our audience, and
the context in which we speak. We need not deny that the
Nazi system was an example of law, no matter which inter-
pretation we favor of our own law, because there is an avail-
able sense in which it plainly was law. But we have no
difficulty in understanding someone who does say that Nazi
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law was not really law, or was law in a degenerate sense, or
was less than fully law. For he is not then using “law” in that
sense; he is not making that sort of preinterpretive judgment
but a skeptical interpretive judgment that Nazi law lacked
features crucial to flourishing legal systems whose rules and
procedures do justify coercion. His judgment is now a special
kind of political judgment for which his language, if the
context makes this clear, is entirely appropriate. We do not
understand him fully, of course, unless we know which con-
ception of flourishing legal systems he favors. But we catch
his drift; we know the direction in which he will argue if he
continues.

The Flexibility of Legal Language

Semantic theories like positivism crimp our language by
denying us the opportunity to use “law” in this flexible way,
depending on context or point. They insist that we must
choose, once and for all, between a “wide” or preinterpretive
and a “narrow” or interpretive sense.” But this buys linguis-
tic tidiness at much too high a price. It is perfectly true that
the lawyer who says that Nazi law was no law might have
put the very same point in the different way favored by
positivists. He might have said that the Nazis had law, but
very bad law that lacked the features of a minimally decent
system. But that would have told us less of what he thinks,
revealed less of his overall jurisprudential position, because
it would not have signaled his view about the consequences
of lacking those features. On the other hand, on some occa-
sions this curtailment might be an advantage. It might be
unnecessary and even diversionary—productive of argument
irrelevant to his present purpose—for him to reveal more. In
that case the alternative “positivist” formulation of his point
would be preferable, and there is no reason why we should
artificially limit our language to make context-sensitive
choices of this kind impossible.

Context sensitivity 1s even more important when the
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question in play is sharper, more specialized, more practical
than simply one of general classification or critique of a for-
eign and very different legal system. Suppose the question
somehow arises how a judge in the foreign system we disap-
prove of—call him Judge Siegfried~—should decide some
hard case arising there. The focus has changed because this
question requires, not merely a general comparison of the
foreign system with our own, but an independent interpre-
tation of that system in some detail. We must now put our-
selves in Siegfried’s shoes; if we despise the system in which
he adjudicates, our interpretation for him might well be a
fully skeptical one. We might decide that the interpretive
attitude is wholly inappropriate there, that the practice, in
the shape it has reached, can never provide any justification
at all, even a weak one, for state coercion. Then we will think
that in every case Siegfried should simply ignore legislation
and precedent altogether, if he can get away with it, or oth-
erwise do the best he can to limit injustice through whatever
means are available to him. Once again we might, but need
not, put that opinion in the dramatic language that denies
there is any law in Siegfried’s nation at all. Whichever lan-
guage we choose, the important point is the point of political
morality: that nothing in the mere fact that his nation has
law in the preinterpretive sense provides any litigant with
any right to win what he seeks in its courts.

Suppose, however, that on further reflection this is not ex-
actly our view. For we find something in the history of the
legal practices of Siegfried’s community that we think justi-
fies some claims of legal right by some litigants in some cases
before him, even though we believe these practices as a
whole to be so defective that no general supportive interpre-
tation 1s possible. Suppose the case in question is an ordinary
contract case that seems to involve no issue of racial or politi-
cal discrimination or otherwise any piece of tyranny. We
might think the plaintiff in this case has a right to win just
because the statutes and precedents of his jurisdiction grant
him that right, a right he would not have had otherwise. Our
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opinion in another case might be more guarded. Suppose the
case does In some way involve discriminatory or otherwise
unjust legislation. The defendant is a Jew, for example, and
the plaintiff has appealed to some statute that denies Jews
defenses available to Aryans in contract cases. We might still
think the facts just cited justify a weak right in the plaintiff to
win, even 1f we want to add that this weak right is overrid-
den, all things considered, by a competing moral right in the
defendant, so that Siegfried should do all in his power—even
lie about the law if this would help—to dismiss the claim.

Now make the example more complex. Suppose that from
the point of view of Siegfried’s jurisdiction, these are hard
cases. He and his fellow lawyers disagree about what, pre-
cisely, the pertinent rules of contract law are in the first case
or just how to read the discriminatory statute in the second.
Now we face a new difficulty. In ordinary cases in our own
legal system, we reach opinions about hard cases by asking
which decision flows from the best interpretation we can give
of the legal process as a whole. In our new example, however,
we cannot do this, because we believe that Siegfried’s legal
system 1s too wicked to be justified in any overall interpreta-
tion. In ordinary cases our belief that people have legal
rights flows from and is part of the same interpretation we
use to decide what rights they have. In the new example
these two issues come apart: our reasons for supposing that
people have legal rights are quite special—they depend on
the idea that people should be protected in relying and
planning on law even in wicked places—and they survive
rather than depend on our interpretive judgments of the sys-
tem as a whole. An analogy will be useful in showing how
these issues can come apart. When someone makes a promise
that is both ill-advised and vague, two distinct questions
might be asked: whether he has any obligation to keep that
promise and what its content is if he does. The second is an
interpretive question, which we might try to answer by look-
ing at the promise from the point of view of the parties to it
while suspending judgment on the first issue altogether.
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That would be a sensible approach to take in these circum-
stances to Siegfried’s problem. We might ask which inter-
pretation of the contract precedents or the discriminatory
statute should be deemed best by someone who, unlike us, is
in general sympathy with the system, who counts it as a
flourishing example of law. We might assume that Siegfried
has that attitude and then ask which interpretation of his
country’s legal practices would put them in what we believe
would be their least bad light.

Now suppose, finally, that our practical problem requires
us to decide not how Siegfried should decide his case, but in-
stead how he probably will dectde it. If we assume he will
treat his problem as interpretive, as we would do if a similar
problem arose in our own law, our question remains inter-
pretative rather than descriptive in any simpler sense. But
the premises of our interpretative question have shifted
again. Now we put ourselves more fully in Siegfried’s shoes
and interpret from the point of view of the full set of his po-
litical and social convictions. Our problem can shaft in many
other ways as well. We¢ can interest ourselves in the legal
problems not of some contemporary system we consider im-
moral but of an ancient or primitive legal system whose mo-
rality does not concern us. Then we would find it easter to
report our conclusions as straightforward and unqualified
statements about their law. We can at least try to put our-
selves fully in the position of Roman officials, for example,
and then declare our opinion of what Roman law was, with
no temptation to add that because Roman law supported
slavery it was not fully law or not really law at all. We omit
the qualification because nothing in the context of our study
makes it pertinent.

The context shifts again when we find our own law im-
moral or unjustifiable, in whole or in pertinent part. Now
one of the distinctions I mentioned grows in practical impor-
tance. Do our legal practices, though morally infirm, never-
theless generate some weak political or moral rights in those
who have relied on them, so that they should be enforced
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except when some compelling overriding moral case can be
made against this? Or are these practices so wicked that they
should be seen as generating no rights at all, even weak ones?
We might want to use the language of law to enforce that
important distinction: to say in the former case that the
judge may have to disregard the law and in the latter that
there is no genuine law for him to disregard. But it is the
distinction that is important, not the language we choose to
enforce it, and other language is available to make the same
distinction if we prefer.’

Here, then, is another example of a jurisprudential chest-
nut that owes its survival, in the form in which it has been
debated in classes and treatises on legal philosophy, to a
misunderstanding of what legal theory should be. Semantic
theories of law take the various questions we have distin-
guished, all of which concern wicked or otherwise defective
instances of what 1s law in the preinterpretive sense, to be the
same question: the semantic question whether the linguistic
rules we share for applying “law” include or exclude such
legal systems. That 1s a fake question because we do not
share any rules of the kind it assumes. It 1s also a dangerous
question because it diverts us from the issues of political mo-
rality, about the role and power of imperfect law and of offi-
cials who have undertaken a duty to enforce it, which are
our main interest. It disarms us by withdrawing the subtle
and context-sensitive distinctions the rich language of law
provides. The question of wicked legal systems is not a con-
ceptual question at all in the sense we have developed as ap-
propriate for interpretive enterprises. It is not one but many
questions, and they all arise, for legal theory, at the level
where conceptions compete.

GROUNDS AND FORCE OF LAW

I am defending this suggestion about how we might describe
our concept of law: for us, legal argument takes place on a
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plateau of rough consensus that if law exists it provides a
justification for the use of collective power against individual
citizens or groups. General conceptions of law, like the three
I named, begin in some broad thesis about whether and why
past political decisions do provide such a justification, and
this thesis then provides a unifying structure for the concep-
tion as a whole. I must now consider an apparently powerful
objection. Our lawyers and citizens recognize a difference
between the question what the law is and the question
whether judges or any other official or citizen should enforce
or obey the law. They regard these as separate questions, not
only when they have in mind foreign, wicked legal systems
in the various ways we just noticed, but even in considering
how citizens and officials in our own communities should
behave. The opinion that our judges should sometimes 1g-
nore the law and try to replace it with better law is far from a
stranger to law school classrooms and even political debates.
It 1s not regarded as absurd 1n the special way it would be 1f
people thought the connection between law and coercion so
uncontroversial as to be conceptual in our present sense.
This might seem to provide an overwhelming argument for
positivist semantic theories of law in spite of the trouble I
have been trying to make for them. However misleading
their theories may be in other respects, Austin and Hart at
least noticed and tried to explain why people do not always
treat the answer to a legal question as automatically an an-
swer to the political question about what judges should do.
They said that propositions of law are in essence factual and
therefore make, in themselves, no claim at all about what
any official or citizen should actually do. If we reject these
theories because we treat jurisprudence as interpretation
rather than linguistic analysis, we must offer an alternative
explanation of this distinction, and my description of the
concept of law, which ties law so closely to politics, might
seem a poor start.

This objection calls for an important clarification. Our
concept of law is furnished, on my suggestion, by rough
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agreement across the field of further controversy that law
provides a justification n principle for official coercion. There
is nothing absolute in that statement of the concept. It sup-
poses only that in a flourishing legal system the fact of law
provides a case for coercion that must stand unless some ex-
ceptional counterargument is available. If even that quali-
fied claim cannot be made—if the fact of law provides no
general case that can be overridden only by special circum-
stance—then only a skeptical conception of that legal system
1s appropriate. So much belongs, on the present hypothesis,
to our concept of law: it leaves the connection between law
and coercion at that abstract level. Any full theory of law,
however, must be much more concrete. It must say much
more about the kind of exceptional circumstance that might
defeat law’s case for coercion even in a flourishing system,
more about when, if ever, officials may properly ignore the
law, and more about what residuary obligations, if any, arise
when they do.

A full political theory of law, then, includes at least two
main parts: it speaks both to the grounds of law—circum-
stances in which particular propositions of law should be
taken to be sound or true—and to the force of law—the rela-
tive power of any true proposition of law to justify coercion
in different sorts of exceptional circumstance. These two
parts must be mutually supportive. The attitude a full the-
ory takes up on the question how far law Is commanding,
and when it may or should be set aside, must match the gen-
eral justification it offers for law’s coercive mandate, which
in turn 1s drawn from its views about the controversial
grounds of law. A general theory of law therefore proposes a
solution to a complex set of simultaneous equations. When
we compare two theories, we must take into account both
parts of each in judging how far they differ in their overall
practical consequences.

But this complexity poses a serious practical problem. All
of us, but especially lawyers, develop attitudes toward law
along with the rest of our general social knowledge, unself-
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consciously and as we go along, before we examine these
jurisprudentially, if we ever do. We then find it very difficult
to achieve the distance from our own convictions necessary
to examine these systematically as a whole. We can only in-
spect and reform our settled views the way sailors repair a
boat at sea one plank at a time, in Otto Neurath’s happy
image. We must hold constant certain parts of our attitudes
and convictions about law, as not under present study, in
order to evaluate and refine the rest. We use the distinction
between grounds and force to that end.

Academic tradition enforces a certain division of labor in
thinking about law. Political philosophers consider problems
about the force of law, and academic lawyers and specialists
in jurisprudence study issues about its grounds. Philosophies
of law arc in consequence usually unbalanced theories of
law: they are mainly about the grounds and almost silent
about the force of law. They abstract from the problem of
force, that is, in order to study the problem of grounds more
carefully. This is possible only because there is sufficient
rough agreement about force. We disagree about the exact
force law has in certain special circumstances, when there
are strong competing considerations of justice. We disagree,
perhaps, about what the judges in Massachusetts who were
asked to enforce the Fugitive Slave Law before the American
Civil War should have done. But we share a general, unspe-
cific opinion about the force of law when such special consid-
erations of justice are not present, when people disagree
about the justice or wisdom of legislation, for example, but
no one really thinks the law wicked or its authors tyrants.
QOur different convictions about the force of law unite in such
cases. We think the law should be obeyed and enforced, and
there would be very little point to treating law as an inter-
pretive concept if we did not. So we can isolate and concen-
trate on the grounds of law by assuming cases that are
“normal” in that way. We can ask: given the (roughly
agreed) force of law in normal circumstances, how, exactly,
should it be decided when some rule or principle is part of
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our law? The conceptions of law we shall study are answers
to that question.

Now we can reply to the objection that opened this discus-
sion. Conceptions of law, which are theories about the
grounds of law, commit us to no particular or concrete
claims about how citizens should behave or judges should
decide cases. It remains open to anyone to say that though
the law is for Elmer or Mrs. McLoughlin or the snail darter,
the circumstances of these cases are special in some way such
that the judge should not enforce the law. When we are for
some reason anxious to remind ourselves of this feature of
our concept of law, we say that the law is one thing and what
judges should do about it quite another; this accounts, I
think, for the immediate appeal of the positivist’s slogan.
But it wildly overstates this point to insist, as the posttivists
did, that theories about the grounds of law cannot be politi-
cal at all, that they must leave entirely open the question
how judges should decide actual cases. For a theory about
grounds, which in itself takes up no controversial posttion
about the force of law, must nevertheless be political in a
more general and diffuse way. It does not declare what a
judge should do in any particular case; but unless it is a
deeply skeptical conception it must be understood as saying
what judges should do in principle, unless circumstances are
special in the way just noticed. Otherwise we could not treat
the theory as an interpretation of law, as a conception of our
concept. It would be an orphan of scholasticism, a theory
whose only use is to furnish memory tests for students who
match slogans like “law is the command of the sovereign™ to
the philosopher whose motto that was. Jurisprudence has
been too much like that for too long.

It 1s worth noticing, finally, how this process of abstrac-
tion, which permits legal philosophers to debate about the
grounds of law, abstracting from its force, also permits politi-
cal philosophers to argue in the other direction, about the
force of law even though they differ among themselves to
some degree about 1ts grounds. Theortes of civil disobedi-
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ence, and more generally of the nature and scope of citizens’
duties to obey the law, are complementary to classical
theories of law, because theories of civil disobedience are
mainly about force and hardly about grounds at all. They
ask the complement of the question of jurisprudence: “Given
the sort of thing that we all accept as grounds of law—-the
paradigms of the day—when are citizens morally free to dis-
obey what counts as law on those grounds?”” Of course this
process of abstracting from one kind of disagreement to focus
on another would be unsuccessful if the parties disagreed too
much about the grounds of law, if one rejected everything
the other took as paradigmatic. It would make no sense to
debate how far law should be obeyed if one side thought that
the enactments of Parliament were the only source of law
and the other side gave that power to the Bible. But if many
people in any community disagreed that far about
grounds—il they shared no paradigms at all-—civil disobedi-
ence would be the least of their problems.



. FOUR .

CONVENTIONALISM

ITS STRUCTURE

“The law 1s the law. It is not what the judges think it is, but
what it really is. Their job is to apply it, not to change it to
fit their own ethics or politics.” This is the view of most lay-
men and the anthem of the legal conservative. Read word by
word, it says almost nothing, certainly nothing controversial
for us. Everyone in our sample cases agreed that the law is
the law and must be enforced; they disagreed only about
what the law in fact was. But the slogan, however carelessly
drafted, means something more than banality; it stands for
an attitude that is important and open to challenge. It is
this: that collective force should be trained against individu-
als only when some past political decision has licensed this
explicitly in such a way that competent lawyers and judges
will all agree about what that decision was, no matter how
much they disagree about morality and politics.

The first of the three conceptions of law I introduced in
the last chapter, which I called conventionalism, shares the
general ambition of the popular slogan, though the inter-
pretation it builds is more subtle in two ways. First, conven-
tionalism explains how the content of past political decisions
can be made explicit and noncontestable. It makes law de-
pend on distinct social conventions it designates as legal
conventions; in particular on conventions about which insti-
tutions should have power to make law and how. Every
complex political community, conventionalism insists, has
such conventions. In America it is settled by convention that
law is made by statutes enacted by Congress or the state leg-
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islatures in the manner prescribed by the Constitution, and
in England that decistons by the House of Lords are binding
on the lower courts. Conventionalism holds that legal prac-
tice, properly understood, is a matter of respecting and en-
forcing these conventions, of treating their upshot, and
nothing else, as law. If Elmer has a right to the inheritance
according to a convention of this sort—if he has a right to it
according to social conventions about who has the power to
legislate and how that power is to be exercised and how
doubts created by the language are to be settled—then he
has a legal right to it, but not otherwise.

Second, conventionalismn corrects the popular layman’s
view that there 1s always law to enforce. Law by convention
Is never complete, because new issues constantly arise that
have not been settled one way or the other by whatever 1n-
stitutions have conventional authority to decide them.' So
conventionalists add this proviso to their account of legal
practice. “Judges must decide such novel cases as best they
can, but by hypothesis no party has any right to win flowing
from past collective decisions  no party has a legal nght to
win—because the only rights of that character are those es-
tablished by convention. So the decision a judge must make
in hard cases is discretionary in this strong sense: 1t is left
open by the correct understanding of past decisions. A judge
must find some other kind of justification beyond law’s war-
rant, beyond any requirement of consistency with decisions
made in the past, to support what he then does. (This might
lie in abstract justice, or in the general interest, or in some
other forward-looking justification.} Of course convention
may convert novel decisions into legal rights for the future.
Our own conventions about precedent convert any decision
the highest court makes about Elmer, for example, into law
for future murdering heirs. In this way the system of rules
sanctioned by convention grows steadily in our legal prac-
tice.”

There are obvious resemblances between conventional-
1ism and the positivist semantic theories I discussed in Chap-
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ter 1.2 But there is this important difference. The semantic
theories argue that the description just given is realized in
and enforced by the very vocabulary of law, so that it would
be a kind of self-contradiction for someone to claim that the
law provides rights beyond those established through mech-
anisms sanctioned by convention. The conventionalist con-
ception of law, on the contrary, is interpretive: it makes no
linguistic or logical claim of that kind. Instead it takes up the
double-aspect, Januslike posture of any interpretation. It
argues that this way of describing legal practice shows that
practice in its best light and therefore offers the most illu-
minating account of what lawyers and judges do. It insists
that this is therefore the best guide to what they should do,
that it points out the right direction for continuing and de-
veloping that practice. Conventionalism does not deny that
many lawyers hold rival views about the best interpretation
of the practice they share. It claims that these lawyers are
wrong, lacking in insight and perception, that they miscon-
ceive their own behavior. But it does not deny that they
mean what they say, does not suggest that they are talking
nonsense.

Conventionalism makes two postinterpretive, directive
claims. The first is positive: that judges must respect the es-
tablished legal conventions of their community except in
rare circumstances. It insists, in other words, that they must
treat as law what convention stipulates is law. Since conven-
tion in Britain establishes that acts of Parliament are law, a
British judge must enforce even acts of Parliament he con-
siders unfair or unwise. This positive part of conventionalism
most plainly corresponds to the popular slogan that judges
should follow the law and not make new law 1n its place.
The second claim, which is at least equally important, is
negative. It declares that there is no law-—no right flowing
from past political decisions—apart from the law drawn
from those decisions by techniques that are themselves mat-
ters of convention, and therefore that on some issues there is
no law either way. There is no law on emotional damages,
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for instance, if 1t has never been decided by any statute or
precedent or other procedure specified by convention either
that people have a legal right to compensation for emotional
damage or that they do not. It does not follow that judges
faced with such an issue must throw up their hands and send
the parties from court with no decision at all. This is the sort
of case in which judges must exercise the discretionary power
described a moment ago, to use extralegal standards to make
what conventionalism declares to be new law. Then in fu-
ture cases the convention of precedent will make this new
law into old law.

ITS APPEAL

The heart of any positive conception of law, like conven-
tionalism or law as integrity, is its answer to the question
why past politics is decisive of present rights. For the distinc-
tions a conception draws between legal rights and other
forms of rights and between legal arguments and other forms
of argument, signal the character and limits of the justifica-
tion it believes political decisions provide for state coercion.
Conventionalism provides one apparently attractive answer
to that question. Past political decisions justify coercion be-
cause, and therefore only when, they give fair warning by
making the occasions of coercion depend on plain facts
available to all rather than on fresh judgments of political
morality, which different judges might make differently.
This 1s the 1deal of protected expectations. The first of the
two postinterpretive claims of conventionalism plainly serves
that ideal. The first claim insists that once a crisp decision
has been made by a body sanctioned by convention, and the
content of that decision is fixed by conventions about how
such decisions should be understood, judges must respect
that decision, even if they think a different one would have
been fairer or wiser.

It is not so obvious that the second, negative claim of con-
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ventionalism also serves the ideal of protected expectations.
But a reasonable case can be made that it does. The negative
claim insists that a judge may not appeal to the law’s war-
rant for his decision when he cannot show that conventtons
force him to do what he does, because the ideal is corrupted
by any suggestion that past political decisions can yield
rights and duties other than those dictated by convention.
Suppose it is clear that convention does not dictate an an-
swer either way in McLoughlin: convention requires that prec-
edents be followed, but only so far as a new case is like the
precedents in relevant facts, and no past case has decided
whether damages must be awarded for emotional injury
away from the accident’s scene. Suppose a judge then an-
nounces, in the style of law as integrity, that the precedents
do establish a right to damages because that reading of the
precedents makes them in retrospect morally sounder. That
is dangerous from the point of view of the popular ideal.
Once it is accepted that principles can be part of the law for
reasons not reflecting convention but just because they are
morally appealing, then a door is opened for the more
threatening idea that some principles are part of the law be-
cause of their moral appeal, even though they contradict
what convention has endorsed.

Conventionalism protects the authority of convention by
insisting that conventional practices establish the end as well
as the beginning of the past’s power over the present. It in-
sists that the past yields no rights tenable in court, except as
these are made uncontroversial by what everyone knows and
expects. If convention is silent there is no law, and the force
of that negative claim is exactly that judges should not then
pretend that their decisions flow in some other way from
what has already been decided. We should protect conven-
tion in that way, according to conventionalism, even if we
think judges should sometimes, in dramatic circumstances,
flout convention. Suppose the conventions of American
practice make past decisions of the Supreme Court part of
the law. These conventions establish that the Court’s deci-
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sion in Plessy v. Ferguson should be followed in the future until
the Constitution is amended. If a conventionalist thinks that
the Court should have disregarded Plessy in Brown because
racial segregation is especially immoral, he will insist that
the Court should have made plain to the public the excep-
ttonal nature of its decision, that it should have admitcted it
was changing the law for nonlegal reasons. The convention-
alist conception of law, which forbids the Court to claim any
law beyond convention, would force it to do just that.

Conventionalism’s negative claim might also be thought
to serve the popular ideal in a different way, though this de-
pends on adding a set of claims about how judges should
decide hard cases when convention has run out. The con-
ventionalist holds, as [ just said, that there is no law in cases
like Mcloughlin, and that a judge must therefore exercise a
discretion o make new law, which he then applies ret-
rospectively to the parties to the case. There is ample room
in that account of the situation for the further stipulation
that the judge should decide in a way that engages his own
political or moral convictions as little as possible and gives as
much deference as possible to institutions conventionally au-
thorized to make law. Once it is made clear that the judge
makes new law in these circumstances, as conventionalism
insists, then it seems plausible that he should choose the rule
he believes the actual legislature then in power would
choose, or, failing that, the rule he believes best represents
the will of the people as a whole.

Of course that is not as good, from the point of view we
are now considering, as finding an actual past decision made
by an authorized body. The judge may be mistaken in his
judgment of what the legislature would have chosen, and
even if he is right, this hypothetical legislative decision has
not been announced in advance, so the 1deal of protected
expectations has in that way been compromised. But by hy-
pothesis this is as close to serving the 1deal as the judge can
come. Suppose, on the other hand, that he is guided by law
as integrity, which does not limit law to what convention
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finds in past decisions but directs him also to regard as law
what morality would suggest to be the best justification of
these past decisions. This judge decides McLoughiin by em-
ploying his own moral convictions, which is just what the
popular ideal abhors. Once he is satisfied that the law as he
understands it is for Mrs. McLoughlin, he will feel justified
in deciding in her favor, whatever the present legislature
thinks and whether or not popular morality agrees.

LEGAL CONVENTIONS

Conventionalism 1s a conception—an interpretation—of
legal practice and tradition; its fate depends on our ability to
see in our practice conventions of the kind that it considers
the exclusive grounds of law. If we cannot find the special
legal conventions conventionalism requires, it is defeated in
both its interpretive claims and its forward-looking, post-
interpretive instructions. It will not fit our practice well
enough to count as an eligible interpretation, and its norma-
tive program will be empty, because it instructs us to follow
conventions that do not exist. So we must begin our inspec-
tion of this conception by asking how far our legal practice
can be understood as exhibiting conventions of the required
sort. Even if we do find such conventions, the appeal of the
conception still depends on the political 1deal of protected
expectations. We must ask how attractive that ideal really is,
how well the conception serves 1t, and whether i1t can be
served as well or better through other conceptions of law.

I begin, however, with the more immediate question
whether we have the conventions conventionalism needs. It
does not claim that all lawyers and judges are already con-
ventionalists. It concedes that some actual judicial decisions
and practices are very different from those a conventionalist
would make or approve: these it is prepared to count as mis-
takes. Nevertheless 1t insists that legal practice as a whole
can be seen as organized around important legal conven-
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tions, and this claim requires showing that the behavior of
judges generally, even those who are not conventionalists,
converges sufficiently to allow us to find convention in that
convergence.

At first sight this project looks promising. Almost everyone
in Britain and the United States who has any acquaintance
with law believes that Parliament and Congress and the var-
ious state legislatures make law and that past judicial deci-
sions must be given credit in later ones. Indeed, all this seems
self-evident, for these propositions are among the central
legal paradigms of our day. Moreover, for most people the
law these institutions make is the law that counts in their
lives. All the legal rules vital to them—the rules fixing taxa-
tion, welfare payments, labor relations, credit arrangements,
and rent—were born and live in particular acts of legisla-
tion, and litigation is increasingly a matter of judges finding
pertinent sections in some statute or set of administrative
regulations and deciding what these mean. No doubt many
fewer laymen arc aware of the parallel legal practice of prec-
edent. But most ol them have some vague understanding
that past judicial decisions must be respected in the future,
and anyone’s practical experience with litigation will con-
firm this sense, for the opinions of judges are stuffed with ref-
erences to earlier decisions of other judges. So the crucial
interpretive assumption of conventionalism, that our legal
practice can sensibly be seen as structured by central and
pervasive legal conventions about legislation and precedent,
seems to be reflected in ordinary experience. Now take a
closer look.

Assume for the moment that in the United States the
Constitution, the statutes enacted by Congress and the legis-
latures of the several states, and past judicial decisions are,
by convention, all grounds of law. According to convention-
alism, an American judge is therefore obliged, by the best
interpretation of the practice to which he belongs, to enforce
whatever these conventions declare to be law in particular
cases, whether he approves of that law or not. But in order to
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do this he must decide in each case what these conventions
declare the law to be; in order to do this he must decide what
the content of each convention really is. He must decide, for
example, whether it actually follows from the assumed con-
vention of legislation that Elmer has a right to his inherit-
ance because of the statute of wills, or from the putative
convention of precedent that Mrs. McLoughlin had a right
to compensation because of past judicial decisions.

But we have already noticed that judges and lawyers very
often disagree about the correct answer to questions like
these. They have different theories about how statutes and
past decisions should be read. The New York judges who sat
in Elmer’s case, for example, all agreed that they must not
disobey the decision of the legislature reported in the statute
of wills. But they disagreed about what this requirement ac-
tually requires when the “literal” meaning of a statute sug-
gests a result that strikes them as odd. Judicial disagreement
of this kind presents an immediate and obvious problem for
conventionalism. It shows that something more must be said
about what a convention is, about how much and what kind
of agreement is necessary in order that a particular proposi-
tion of law can be true in virtue of a particular legal conven-
tion.

When philosophers discuss conventions, they usually have
in mind very precise and limited ones. The most important
recent book on convention, for instance, discusses conven-
tions about which party should call back when a telephone
call is disconnected.” In the imaginary society of Chapter 2,
courtesy began as a set of conventions like that. People
obeyed flat rules about who takes off his hat in which cir-
cumstances. But when they began to take an interpretive at-
titude toward their conventional practices, the situation
became much more complicated. For then they disagreed
about what their conventions of courtesy “really” required.
And then their moral and political convictions were en-
gaged, not in contrast to the demands of convention, but just
in deciding what these demands were, properly understood.
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If the leading legal institutions hke legislation and precedent
are conventions, they are conventions of this different, more
open kind. Lawyers agree on certain abstract formulations of
these conventions—they agree that legislation and precedent
are, in principle, sources of law. But they take the interpre-
tive attitude toward these abstract propositions, and their
opinions about Elmer’s legal rights express an interpretation
rather than a direct and uncontroversial application of the
institution of legislation. Two lawyers are likely to differ
about the best interpretation of the practices of legislation or
precedent in a particular case because their general political
and moral convictions differ.

So the distinguishing claim of conventionalism, that law is
limited to what has been endorsed by legal conventions,
might scem ambiguous. We can expose the ambiguity by in-
troducing some technical distinctions. We define the “exten-
sion” of an abstract convention, like courtesy or legislation
or precedent, as the set of judgments or decisions that people
who are partics to the convention are thereby committed to
accept. Now we distinguish between the “explicit” and the
“implicit” extensions of a convention. The explicit extension
is the set of propositions which (almost) everyone said tobe a
party to the convention actually accepts as part of its exten-
sion. The implictt extension is the set of propositions that
follow from the best or soundest interpretation of the con-
vention, whether or not these form part of the explicit exten-
sion. Suppose there is a convention in some legal community
that judges must give both sides an equal opportunity to
state their case. Everyone agrees that this means both sides
must be heard, but it is disputed whether it also means that
both sides must have equal time even though the arguments
of one side are more complex or require more witnesses than
the other. The explicit extension of the abstract convention
then includes the proposition that both sides must be heard,
but it does not include either the proposition that they must
have equal time or the contrary proposition that the party
with the more difficult case must have more time. Everyone
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thinks the implicit extension includes one or the other of
these latter propositions, but they disagree which, because
they disagree which solution best interprets the abstract
goal—on which they agree-—of equality of opportunity in
court.

TWO KINDS OF CONVENTIONALISM

Now we can distinguish what might seem to be two forms or
versions of conventionalism. The first, which we might call
“strict”’ conventionalism, restricts the law of a community to
the explicit extention of its legal conventions like legislation
and precedent. The second, call it “soft” conventionalism,
insists that the law of a community includes everything
within the implicit extension of these conventions. (A group
of judges who were all soft conventionalists would disagree
about the exact content of the law because they would dis-
agree about the content of this implicit extention.) It makes
a great difference which of these two forms of conventiona-
lism we are to consider. Strict conventionalism would be a
very restrictive conception of law for us because the explicit
extensions of our putative conventions of legislation and
precedent contain very little that has much practical impor-
tance in actual litigation. If we tried to describe a theory of
legislation sufficiently uncontroversial to command close to
universal assent among our lawyers and judges, we would
be limited to something like this: if the words of a statute
admit of only one meaning, no matter in what context they
are uttered, and if we have no reason to doubt that this
is the meaning understood by all the legislators who voted
for or against the statute or abstained, and the statute
so understood achieves no results not intended by all those
who voted for it and would be so understood by all the
members of the public to whom it is addressed, and could
not be thought by any sensible person to violate any of the
substantive or procedural constraints of the Constitution,
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or otherwise offend any widely held view about fairness or ef-
ficiency in legislation, then the propositions contained in
that statute, understood in that way, are part of the commu-
nity’s law.

That seems a comically weak claim. But Elmer’s case and
the snail darter case show that we could not report a much
more robust explicit extension for the convention of legisla-
tion. We could not claim, as part of the explicit extension,
that if the words of a statute are clear in themselves the law
contains that clear meaning, for example. That proposition
has much support among lawyers, and even more among
laymen, but our sample cases show that it does not com-
mand anything like universal assent among judges in the
United States. Nor does the contrary proposition, that the
law does not contain the clear meaning if the legislators did
not intend 1t and would have rejected it if it had been
brought to theiwr attention.

If conventionalism is strict conventionalism, then, its posi-
tive claim offers no help to judges faced with problematical
lawsuits. For strict conventionalism gives only the negative
advice that judges must not pretend to be dectding such
cases on legal grounds. This explains the attraction soft con-
ventionalism has had for a recent generation of legal philoso-
phers.* The positive part of soft conventionalism instructs
judges to decide according to their own interpretation of the
concrete requirements of legislation and precedent, even
though this may be controverstal, and this advice is not irrel-
evant in hard cases. It would be easy to demonstrate, more-
over, that all our judges, including those whe decided our
sample cases, have really been following that advice all
along.

All those judges agreed on the abstract propositions that
statutes make law and that precedent decisions must be al-
lowed some influence over later decisions. They disagreed
about the implicit extension of these supposed legal conven-
tions. The majority in the snail darter case thought that the
best interpretation of the convention about statutes required
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them to enforce the literal meaning of the Environmental
Protection Act unless it could be proved that Congress in-
tended otherwise. So they thought the implicit extension of
the convention included the proposition that the TVA dam
must be halted and the snail darter saved. The minority took
a different view of the convention, and their conclusions
about the implicit extension were correspondingly different.
They thought it included the contrary proposition that the
law did not protect the fish. Since the disagreement was only
about the implicit extension of conventions they all recog-
nized at a more abstract level, they could all be said to be
soft conventionalists.

Strict conventionalism must claim a “gap’ in the law,
which calls for the exercise of extralegal judicial discretion to
make new law, whenever a statute is vague or ambiguous or
otherwise troublesome and there is no further convention
settling how it must be read. Or when the dimensions of a
string of precedents are uncertain and lawyers disagree
about their force. A soft conventionalist need not concede
any gap in such cases, however. He can argue plausibly that
there is a correct, if controversial, way to interpret the ab-
stract conventions of legislation and precedent so that they
decide any case that might arise. He can say that according
to the correct elaboration the snail darter is saved (or aban-
doned) by the law or that Mrs. McLoughlin 1s compensated
{or denied compensation). He then claims these propositions
for the implicit extension of legal conventions; that is, he
claims them for law on his conception and so deries any gap
in the law.

Indeed, a soft conventionalist would be able to deny that
there were gaps even if lawyers disagreed about these ab-
stract conventions, even if many lawyers denied that statutes
make law or that precedents exert some influence over later
decisions. With a little imagination the soft conventionalist
could draft some even more abstract proposition everyone
does accept, which he might then elaborate in such a way as
to validate a proposition of law about snail darters. If there is
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a consensus that the Constitution 1s the fundamental law, for
example, he might argue that this consensus provides an ab-
stract convention whose implicit extension includes the
proposition that statutes must be enforced because the best
interpretation of the Constitution requires this, even though
many lawyers deny it. He could then proceed as before to
argue from that intermediate proposition to some concrete
conclusion about snail darters.

Suppose there is not even consensus that the Constitution
is fundamental law. The soft conventionalist could search
for a more abstract consensus yet. Suppose, for example, that
the suggestion 1 made in Chapter 3 is sound: that there 1s
widespread 1if tacit agreement that the ultimate point of law
is 10 license and justify state coercion of individuals and
groups. The solt conventionalist could find in that exceed-
ingly abstract consensus a convention that judges must fol-
low whatever conception of law best justifics coercion, and
he could then argue, via the route of declaring some concep-
tion best on that standard, that this abstract convention ac-
tually includes, within its implicit extension, the proposition
that precedent cases must be followed when there is no dif-
ference in moral principle between the facts presented in the
precedents and those in the present case. He then announces,
only somewhat out of breath, that the law guarantees com-
pensation to Mrs. McLoughlin, whatever anyone else might
think. Other lawyers and judges who were equally soft con-
ventionalists would disagree. They would have a different
view about which more concrete conception provided the
best justification of coercion, and so would have a different
view of the implicit extension of the abstract convention in
question.

I hope it is now apparent that soft conventionalism is not
really a form of conventionalism at all in the spinit of the tri-
partite distinction among conceptions we are now using. My
initial descriptions of conventionalism, 1n the last chapter
and earlier in this one, did not fit it, as we can now see; they
fit only strict conventionalism. It is, rather, a very abstract,
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underdeveloped form of law as integrity. It rejects the di-
vorce between law and politics that a conventionalist theory
with the motives I described tries to secure. A so-called soft-
conventionalist judge is not barred by this spurious brand of
conventionalism from engaging his own controversial moral
and political convictions in his decision. On the contrary, it
is precisely these convictions—about the best techniques for
reading a statute, about the proper place of statutes in a
constitutional structure, about the connection between a
constitution and the idea of law, about the soundest concep-
tion of justice—that will determine for him which elabora-
tion of abstract convention is best and therefore what the
law requires. >

Nothing in soft conventionalism guarantees, or even pro-
motes, the ideal of protected expectations, that past deci-
sions will be relied on to justify collective force only so far as
their authority and their terms are made uncontroversial by
widely accepted conventions. Nor does it protect that ideal
in the further ways I described, by identifying as special
those cases in which there is no explicit past decision to fol-
low. For under soft conventionalism our sample cases are all
cases governed by law, and soft conventionalist judges de-
ciding these cases would have no reason to defer to their be-
liefs about what the present legislature would do or what the
will of the people is. On the contrary, they would have the
normal reason for disregarding any belief or information on
that score: that the law is the law and must be followed, no
matter how unpopular it might be in the present climate of
political opinion.

If conventionalism is to provide a distinct and muscular
conception of law, therefore, with even remote connections
to the family of popular attitudes we took it to express, then
it must be strict, not soft, conventionalism. We must accept
that the positive part of conventionalism—that judges must
respect the explicit extension of legal conventions—cannot
offer any useful advice to judges in hard cases. These will in-
evitably be cases in which the explicit extension of the vari-
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ous legal conventions contains nothing decisive either way,
and the judge therefore must exercise his discretion by em-
ploying extralegal standards, But it may now be said that, so
far from being a depressing conclusion, this states precisely
the practical importance of conventionalism for adjudica-
tion. On this account the positive part of that conception is
the huge mass of the iceberg that lies beneath the surface of
legal practice. This explains why cases do not come to court
when the conditions of my comically weak description of the
explicit extension of our legal conventions are met, which is
most of the time. In hard cases, on the other hand, the nega-
tive part holds the stage. It tells judges that when statutes
are disputed and precedents are of uncertain impact, they
should set aside any 1dea that their decision can rest on
rights alrcady established through past political acts. They
should {ace up o thewr fresh legislative responsibilities can-
didly.

In any case it is the strict version of conventionalism that
we must test as a general interpretation of our legal practice.
Strict conventionalism claims that judges are liberated from
legistation and precedent in hard cases because the explicit
extension of these legal conventions is not sufficiently dense
to decide those cases. We must ask how well this interpretive
claim fits our sample cases. But we should at least notice how
the new emphasis on the negative part of conventionalism
deflates the hypothesis I mentioned earlier, that the negative
part supports the political ideal of protected expectations by
marking off cases in which that ideal cannot be satisfied. As
the positive part of conventionalism shrinks in practical im-
portance 1n court, because there are so few occasions for
judges to rely on law as conventionalism construes this, so
this particular defense of the negative part becomes weaker,
for the exceptions steadily eat up the rule. If all the cases that
attract attention, because they are argued in important ap-
pellate courts before public scrutiny, are occasions on which
Judges are scrupulous 1n denying that they are serving the
goal of protected expectations through their decisions, this
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can hardly do much to reinforce the public’s faith in that
ideal.

DOES CONVENTIONALISM FIT OUR PRACTICE?

Convention and Consistency

I come at last to the case against conventionalism. Strict
conventionalism fails as an interpretation of our legal prac-
tice even when—especially when—we emphasize its nega-
tive part. It fails for the following paradoxical reason: our
judges actually pay more attention to so-called conventional
sources of law like statutes and precedents than convention-
alism allows them to do. A self-consciously strict conven-
tionalist judge would lose interest in legislation and pre-
cedent at just the point when it became clear that the ex-
plicit extension of these supposed conventions had run out.
He would then acknowledge that there was no law, and he
would have no further concern for consistency with the past;
he would proceed to make new law by asking what law the
present legislature would make or what the people want or
what would be in the community’s best interests for the
future.

If the judges in Elmer’s case had been strict convention-
alists they would have decided that case in two stages. They
would first have inspected judicial practice to see whether
almost all other judges were agreed either that the words of a
statute must be given their “literal” meaning, even when
that was not what the legislators intended, or the opposite,
that the words must not be given their literal meaning in
these circumstances. The judges in that case would have an-
swered that question quickly in the negative, for obviously
other judges were not all agreed in either direction. Neither
Earl nor Gray could have thought that his view was part
of the explicit extension of the convention of legislation be-
cause each knew that many lawyers thought the other was
right. So they would immediately have turned to the second,
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legislative stage: they would have tried to discover which de-
cision was more sensible or just or democratic or would oth-
erwise better serve the community. They would not have
pressed on with the kind of arguments they actually did use,
probing the statute, obsessed with the question whether one
decision was more consistent with its text, or spirit, or the
right relation between it and the rest of law.

These latter arguments, fixed in different ways on the
question of how the statute should be read, make sense only
on the assumption that the law judges have an obligation to
enforce depends on the “correct” reading even when it is
controversial what that is; this 1s exactly the assumption
conventionalism denies. Nor is Elmer’s case unusual in pro-
viding this kind of counterexample. In the snail darter case
the justices of the Supreme Court argued about the proper
way to read the Environmental Protection Act. They dis-
agreed whether they were obligated by the correct theory of
legislation to enforce the most literal or the most sensible
reading of the statute in the absence of any reliable evidence
about what Congress actually intended. The judges who de-
cided McLoughlin worried about the most accurate descrip-
tion of the principles underlying the precedent cases cited to
them, although they knew that nothing in the explicit ex-
tension of any convention settled what these principles were
or what weight they should be given. In Brown the Supreme
Court argued about which scheme of justice was presup-
posed by the structure of the Constitution, about the place of
the equal protection clause in that scheme, about the true
impact of that clause on the legal power of Kansas to legis-
late a school system, even though each justice knew that
none of this was settled by convention.

I do not mean that a self-conscious conventionalist would
ignore statutes and precedents altogether once it was contro-
versial what force these should be given. He would not treat
them as sources of law past that point, but his general re-
sponsibility when he believes that law has run out is to make
the best new law he can for the future, and he might be con-
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cerned with past legal doctrine for special reasons bearing on
that issue. If he believes he should make new law democrati-
cally, in the spirit of the present legislature or the present
climate of popular opinion, he might turn to past decisions
as evidence of what the legislature or public is likely to think
or want, for example. But he would then be treating the past
as evidence of present attitudes and convictions, not as im-
portant for its own sake, and he would lose interest in the
past as it aged and was therefore of less evidential value.

He would very probably find better evidence of present
attitudes in his own political experience or in the popular
press than in even fairly recent statutes enacted by a legisla-
ture most of whose members are now gone. Nor would his
evidentiary interest require him to examine past doctrine,
trying to chart its place in the law as a whole, in the ob-
sessive way judges do. If it i1s a nice and finely balanced
question whether the statute of wills is more consistent with
traditional principles of law if it is interpreted to forbid mur-
derers to inherit, then wrestling with that question is hardly
a sensible way of deciding what most people would now
favor. If it is a matter of delicate legal analysis what the best
interpretation of the precedents cited in McLoughlin would
require in that case, then any answer provides very weak
evidence about which decision would be most popular or
most beneficial for the future.

It may now be said, however, that a self-conscious con-
ventionalist would indeed ponder over past doctrine in the
way actual judges do, not for evidence of popular opinion
but more directly, because any lawmaker must take care to
make new law consistent with old. The search for consis-
tency, on this account, can explain why judges are so con-
cerned with the past, with the various statutes and
precedents lying in the neighborhood of the new law they
create in hard cases. There is a point in this suggestion, but
we cannot see it unless we are careful to distinguish between
two kinds of consistency a lawmaker might seek: consistency
in strategy and consistency in principle. Anyone who makes
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law must worry about consistency (n strategy. He must be
careful that the new rules he lays down fit well enough with
rules established by others or likely to be established in the
future that the total set of rules will work together and make
the situation better rather than pulling in opposite direc-
tions and making 1t worse.

A conventionalist judge exercising his discretion to make
new law must pay particular attention to this danger be-
cause his power to change existing law is very limited. Sup-
pose that before he looks to the legal record he thinks it
would be best to decide for the defendant in McLoughiin be-
cause it would be cheaper for the community as a whole if
prospective victims insure against emotional injury than if
drivers insure against causing it. But when he discovers from
his review of the precedents that mothers already have a
legal right to compensation for emotional injury suffered on
a direct view of the accident, and therefore that drivers must
already insure against causing emotional damage in those
circumstances, the question of insurance costs becomes more
complex. He must now ask whether, given that drivers must
insure anyway, it would be more or less expensive to force
potential victims to insure against emotional injury in the
very special circumstances of Mrs. McLoughlin’s case, and
he might well decide that splitting the risk in this particular
way would be so inefficient as to offset the gains from assign-
ing this part of the risk to the victims. We have, in this sim-
ple example, a paradigm case of a legislative judgment
dominated by consistency in strategy.

But consistency in strategy would not require a judge to
probe the past to discover the “best” interpretation of a stat-
ute or the Constitution when this is controversial or the
“correct” account of a past judicial decision when lawyers
disagree how it should be read. For a statute or a past deci-
sion poses problems of consistency in strategy only when it
has assigned people legal rights that a judge forming a new
rule is for some reason powerless to change, rights that would
work badly with the new rights he wants to create. The con-
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ventionalist judge we just imagined, who worries whether
deciding against Mrs. McLoughlin would be efficient in vir-
tue of the precedents that mothers may recover for emo-
tional injury sustained at the scene, has no need to look for
any larger underlying principle “embedded” in these prece-
dents or to defend one controversial view about the content
of these principles. His interest in the precedents is ex-
hausted, for this purpose at least, once he is satished that ac-
cording to his conception of law they establish only that
mothers at the scene have a right to recover, and this is clear
immediately and with no reflection about larger underlying
principles whose nature 1s a matter of dispute.

Consistency In principle is a different matter. It requires
that the various standards governing the state’s use of coer-
cion against its citizens be consistent in the sense that they
express a single and comprehensive vision of justice. A judge
who atmed at consistency in principle would indeed worry,
as the judges in our sample cases did, about the principles
that should be understood to justify past statutes and prece-
dents. If he were tempted to decide against Mrs. McLough-
lin, he would indeed ask himself whether any principled
distinction could be drawn between her case and the case of
mothers who recover for emotional damage suffered at the
scene. If he were inclined to decide against Elmer, he would
worry whether this decision 1s consistent with the position
statutes occupy in our general scheme of jurisprudence, as he
understands this.

But conventionalism differs from law as integrity precisely
because the former rejects consistency in principle as a
source of legal rights. The latter accepts it: law as integrity
supposes that people have legal rights—rights that follow
from past decisions of political institutions and therefore li-
cense coercion—that go beyond the explicit extension of po-
litical practices conceived as conventtons. Law as integrity
supposes that people are entitled to a coherent and princi-
pled extension of past political decisions even when judges
profoundly disagree about what this means. Conventional-



CONVENTIONALISM 135

ism denies this: a conventionalist judge has no reason for
acknowledging consistency in principle as a judicial virtue or
for dissecting ambiguous statutes or inexact precedents to try
to achieve it.

Of course, if conventionalism were just the semantic the-
ory that the phrase “legal rights” should not be used to de-
scribe rights people have in virtue of consistency in principle,
then a conventionalist judge could indeed take a lively inter-
est in that form of consistency under a different description.
He could say that when explicit convention runs out, people
have a moral right to what law as integrity claims as their
legal rights. Then he would decide difficult lawsuits exactly
as his integrity-minded brethren do. But we are studying
substantive interpretations of legal practice, not semantic
theories, and our present interest in conventionalism lies in
its negative claim that convention exhausts the intrinsic
normaltive power of past decisions. Conventionalism is a the-
ory about pcople’s legal rights in the sense we identified as
cructal for jurisprudence, not a proposal about how “legal”
should be usced. Anyone who thinks that consistency in prin-
ciple, and not merely in stratcgy, must be at the heart of ad-
Jjudication, has rejected conventionalism, whether he realizes
he has or not.

Convention and Consensus

So the very feature of our own legal practice that seemed to
make conventionalism a good interpretation of legal prac-
tice—the deep, constant concern judges and lawyers show
about the “correct” reading of statutes and precedents in
hard cases—is actually an embarrassment to that concep-
tion. It provides a near-fatal argument against conventional-
ism as even a decent interpretation of our practice. But I
shall offer another line of argument against conventionalism,
because exposing each flaw in that conception helps point
our way to a more successful one. The argument just con-
cluded studied legal reasoning in cross-section, the details of
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controversy case by case. I have not yet challenged the as-
sumption with which conventionalism begins: that whatever
consensus lawyers have achieved about legislation and prec-
edent is properly seen as a matter of convention. Is 1t? That
question asks us to change our focus and consider our legal
practice not in cross-section but over some stretch of time.

Assume that almost every lawyer and judge in Britain ac-
cepts that if a statute 1s duly enacted by Parliament with
royal assent, and there can be no real doubt about what the
language of the statute means, then the law is what the stat-
ute plainly says it is. They all think this “goes without say-
ing,” and they count it among their paradigms of legal
argument. This assumed consensus has two possible expla-
nations, however. Perhaps lawyers and judges accept that
proposttion as true by convention, which means true just be-
cause everyone else accepts it, the way chess players all ac-
cept that a king can move only one square at a time. Or
perhaps lawyers and judges all accept the proposition as ob-
viously true though not true by convention: perhaps the
consensus Is 2 consensus of independent conviction, the way
we all accept that it is wrong to torture babies or to convict
people we know are innocent. The difference is this. If law-
yers think a particular proposition about legislation is irue
by convention, they will not think they need any substantive
reason for accepting it. So any substantive attack on the
proposition will be out of order within the context of adjudi-
cation, just as an attack on the wisdom of the rules of chess is
out of order within a game. But if the consensus is one of
conviction, then dissent, however surprising, will not be out
of order in the same way, because everyone will recognize
that an attack on the substantive case for the proposition is
an attack on the proposition itself. The consensus will last
only so long as most lawyers accept the convictions that sup-
port it.

Which explanation provides the better description of how
lawyers and judges treat propositions about legislation that
“go without saying”? We are unlikely to find much evidence
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one way or the other just by reading judicial opinions at
random, for judges are unltkely to explain why they believe
what everyone believes. We must look to the pattern of judi-
cial decisions over time. If we compare settled styles of legis-
lative interpretation or doctrines of precedent in periods
separated by, say, fifty years or more, we find considerable
and sometimes dramatic change. Judicial attitudes in both
Britain and America have changed sharply over the last two
centuries about the issue common to Elmer’s case and the
snail darter case: how far and in what way legislative inten-
tion is relevant in reading statutes.” How shall we explain
such a sea change in the dominant theory of legislation?

The facts are plain enough. Practice changed in response
to arguments made 1n the context of adjudication, as argu-
ments about what judges should do in particular cases, not
in special miniconstitutional conventions. The successful
arguments were drawn from more general movements in the
political and social culture and so formed a part of intellec-
tual as well as legal history. But they did have a distinct legal
life. They appeared in law school classrooms and law review
articles, then as lawyers’ arguments in particular cases at
law, then as judicial arguments in dissenting opinions ex-
plaining why the majority opinion, reflecting the orthodoxy
of the time, was unsatisfactory, then as the opinions of the
majority in a growing number of cases, and then as proposi-
tions no longer mentioned because they went without say-
ing. All these arguments assumed, throughout their long
careers, that the settled practices they challenged were or-
thodoxies of common conviction, not ground rules of con-
vention. Such arguments would have been powerless, even
silly, if everyone thought that the practices they challenged
needed no support beyond convention or that these practices
constituted the game of law in the way the rules of chess
constitute that game.

Of course, the rules of games do change over time. But
when these rules have become accepted as a matter of con-
vention, then a crisp distinction has necessarily taken hold
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between arguments about and arguments within the rules. If
a world chess congress were convened to reconsider the rules
for future tournaments, arguments would be made in that
congress that would clearly be out of order within a game of
chess. And vice versa. Perhaps chess would be more exciting
and interesting if the rules were changed to allow the king to
move two spaces once a game. But no one who thought so
would treart the suggestion as an argument that the king can
now, as the rules stand, move two steps once a game. Law-
yers, on the other hand, often call for changing even settled
practice in midgame. Some of the earliest arguments that
legislative intentions count were made to judges in the
course of lawsuits. Important changes in the doctrine of
precedent were also made in midgame: judges were per-
suaded or persuaded themselves that they were not in fact
bound by court decisions their predecessors had taken as
binding. Or—what comes to the same thing—judges
changed their minds about what aspects or features of past
decisions they were required to follow. Once again these
changes, though dramatic over time, were changes within
judicial practice, in response to shifting assumptions about
the point of precedent and of judicial decision more gen-
erally. They were not the result of special agreements to have
a new set of conventions.

This argument does not prove that absolutely nothing is
settled among American or British lawyers as a matter of
genuine convention. Perhaps no political argument could
persuade American judges to reject the proposition that
Congress must be elected in the manner prescribed by the
Constitution, as amended from time to time in accordance
with its own amending provisions. Perhaps all judges do ac-
cept the authority of the Constitution as a matter of conven-
tion rather than as the upshot of sound political theory. But
we can safely draw two conclusions from our discussion.
First, nothing need be settled as a matter of convention in
order for a legal system not only to exist but to flourish. The
interpretive attitude needs paradigms to function effectively,
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but these need not be matters of convention. It will be suffi-
cient if the level of agreement in conviction is high enough at
any given time to allow debate over fundamental practices
like legislation and precedent to proceed in the way I de-
scribed in Chapter 2, contesting discrete paradigms one by
one, like the reconstruction of Neurath’s boat one plank at a
time at sea. Second, so many features of our own constitu-
tional practices are debated one at a time 1n just this way,
that it is implausible to claim conventionalism as a good in-
terpretation of the process by which our legal culture shifts
and develops over time. Conventionalism fails here as it fails
in cross-section, in explaining how particular hard cases like
our samples are debated and decided. Our judges treat the
techniques they use for interpreting statutes and measuring
precedents—even those no one challenges—not simply as
tools handed down by the traditions of their ancient craft
but as principles they assume can be justified in some deeper
political theory, and when they come to doubt this, for what-
ever reason, they construct theories that seem to them better.

DOES CONVENTIONALISM JUSTIFY OUR PRACTICE?

A conception of law is a general, abstract interpretation of
legal practice as a whole. It offers to show that practice in its
best light, to deploy some argument why law on that con-
ception provides an adequate justification for coercion. We
have so far been concerned wholly with one dimension on
which any general interpretation of that sort must be tested.
It must fit our practice, and we have discovered important
reasons for believing that conventionalism does not. What
about the other dimension? If, contrary to my argument,
conventionalism did fit our legal practices, would it provide
a sound or even decent justification of them? I described,
early in this chapter, an argument that it would. This
argument appealed to what I called the ideal of protected
expectation, that collective force should be used only in ac-
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cordance with standards chosen and read through proce-
dures the community as a whole knows will be used for that
purpose, procedures so widely acknowledged that they are
matters of general social or professional convention. We
must now ask whether that ideal is sound, and how far it ac-
tually supports conventionalism.

Fairness and Surprise

We must clear away one possible source of confusion, It
might be thought that the ideal of protected expectation is a
distinctly democratic ideal, because it proposes that coercion
be used only when authorized by procedures to which the
people have consented.® This appeal to democracy, however,
confuses two issues: Should the people have the final say,
through democratically elected institutions, about how
Jjudges decide cases? Which theory about how judges should
decide cases should the people choose or approve? In both
the United States and Britain, and elsewhere in democratic
countries, the people have residual power to alter whatever
judicial practice is in place. They can elect legislators who
have the power to impose their will on judges through one
means or another.” We are asking now for answers to the sec-
ond question. Can we find some reason why these legislators
should choose a conventionalist system of adjudication?
Someone might say: “The conventionalist system is best
because fairness requires that people be put on notice when
their plans may be interrupted by the intervention of state
power, depriving them of liberty or property or opportunity.
Intervention of that kind is justified only when the occasions
of intervention have been announced in advance so that
anyone who 1s listening will hear and understand. Conven-
tions must therefore be established and followed strictly,
about the manner in which such instructions are to be given
and their content fixed, so that it cannot be a matter of dis-
pute what these instructions are. Of course, no matter how
explicit these conventional procedures are or how scrupu-
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lously they are used, some cases will arise, as the sample cases
showed, when the instructions will be seen to be unclear or
incomplete. In such cases judges will cause some surprise no
matter what decision they reach, so the idea of law, which
counsels against surprise, is no longer pertinent. Then the
judge must do his best for the community as a whole, frankly
and honestly, not pretending to ‘discover’ some law beneath
the surface of statutes or precedents that only he can see. For
the pretense hides the fact that in this case the point of law
has not been served but unavoidably disserved. If we pre-
tend there can be law when it is not clear what the law 15, we
will lose sight of the intimate connection between law and
fair warning, and our politics will be less just in the future.
Only a system candidly committed to conventionalism,
which admits no law beyond convention, can provide the
protection we need.”

This argument assumes that reducing surprise is a valu-
able and important goal of political morality. Is that true?
Surprise occurs when people’s predictions are defeated, but
this is not in general unfair, even when the defeated predic-
tions are reasonable, that is, well supported by the anteced-
ent balance of probabilities. It is not unfair when my horse
loses, even if I was confident, with good reason, that it would
win. Surprise is, of course, unfair in one spectal circum-
stance: when a prediction has been specifically encouraged
by those who deliberately defeat it. If conventionalism were
so singlemindedly practiced in a particular jurisdiction and
so often announced and confirmed by public institutions
that people were thereby entitled to rely on that style of ad-
judication, of course it would be unfair for some judge sud-
denly to abandon it. But that is not true for us, as the
argument up to now has established. We are considering ar-
guments that try to justify conventionalism on political
grounds, arguments that would hold, for example, for people
deciding whether to institute conventionalism on a clean
slate. The suggestion that conventionalism reduces surprise
must assume, then, not that surprise is unfair but that it is
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undesirable for some other reason: that it is inefficient, for
example, or imposes unnecessary risks, or frightens people, or
1s otherwise not in the general interest.

But conventionalism cannot be justified on the sole
ground that surprise is inefficient or undesirable in these
ways, because conventionalism does not protect against sur-
prise as well as a simpler and more straightforward theory of
adjudication would. We have already noticed the sense in
which conventionalism is bilateral: 1t insists that 1l no deci-
sion of some case can be found within the explicit extension
of a legal convention one way or the other, the judge is
obliged to make new law as best he can. No convention de-
cides either that Mrs. McLoughlin has a right to compensa-
tion for her emotional injury or that Mr. O’Brian has a right
not to be made to pay it. So neither one has a right to a de-
cision in his or her favor, and the judge must decide the case
according to whichever rule he thinks best for the future, all
things considered. But if he decides for Mrs. McLoughlin,
then he has intervened in Mr. O’Brian’s life even though the
latter was not warned that this would happen.

The political argument for conventionalism I set out a
moment ago supposes that this kind of situation is inevita-
ble, that no theory of adjudication can prevent it. It defends
conventionalism as protecting people from surprise as much
as possible. But if we had that aim in mind exclusively, we
would choose a different theory of adjudication, which we
might call “unilateral conventionalism” or just “unilater-
alism.” Roughly, unilateralism provides that the plaintiff
must win if he or she has a right to win established in the ex-
plicit extension of some legal convention, but that otherwise
the defendant must win.® It insists that the status quo be pre-
served in court unless some rule within the explicit extension
of a legal convention requires otherwise. So unilateralism
says Mr. O’Brian must not be made to pay damages for the
emotional injury he caused Mrs. McLoughlin even though
the jucgl)ge thinks the opposite rule would be better for the
future.
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In one department, criminal law, Anglo-American prac-
tice is very close to unilateralism.'® We believe that no one
should be found guilty of a crime unless the statute or other
piece of legislation establishing that crime is so clear that he
must have known his act was criminal, or would have known
if he had made any serious attempt to discover whether it
was. In the United States this principle has the status of a
constitutional principle, and the Supreme Court has on
many occasions overturned criminal convictions because the
supposed crime was too vaguely defined to give the necessary
notice.'' But our legal practice is not unilateralist in this way
over the broad reaches of the private law that we have
mostly been discussing in this book—judges very often de-
cide for the plainuff, as they did in McLoughlin, when ac-
cording to conventionalism the plaintiff had no legal right to
win.

Our practice would be very different if it were generally
unilateralist. Many fewer lawsuits would be started because
a plaintiff would sue only if he had a clear right to win, in
which case the prospective defendant would never defend
but would pay instead. People might still sue when the facts
were in dispute, because each party might hope to convince
the judge or jury that his view of the facts was historically
correct.'”” But no cases would be started in the hope of con-
vincing a judge to “extend” an uncontroversial rule in a
controversial way, and (what is even more important) no one
would ever adjust his conduct in anticipation that a court
might extend a rule if for some reason his affairs were
brought before it. So unilateralism is not even a remotely eli-
gible interpretation of our legal conduct and practice.

Strict conventionalism seems more eligible than unilater-
alism precisely because it is bilateral. It does not stipulate
that the defendant has a right to win a lawsuit whenever and
just because the plaintiff does not: it insists that neither side
may have a right to win. But that very fact requires a con-
ventionalist to find a more complex political justification
than the one I just described. He must argue not merely that
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surprise is inefficient and undesirable but that in some cir-
cumstances surprise must nevertheless be accepted because
of some other, then more important, principle or policy. He
must show that the bilateral structure of conventionalism ef-
fectively distinguishes between different circumstances:
those in which surprise should be avoided and those in
which it must, for these competing reasons, be tolerated.

Convention and Coordination

Some legal philosophers offer an argument attempting ex-
actly that. They try to explain why surprise 1s generally un-
desirable and also when it should nevertheless be accepted. I
shall present this argument in what I think is its most per-
suasive form."” “The point of conventionalism is not just to
protect litigants against surprise, but instead the more com-
plex goal, which includes this one, of achieving the social
benefits of coordinated private and commercial activity.
People need rules in order to live and work together efh-
ciently, and they need to be protected when they rely on
those rules. But encouraging and rewarding reliance are not
always of decisive importance; it is sometimes better to leave
some martter unregulated by convention in order to allow the
play of independent judgment both by judges and by the
public in anticipation of what judges might do. This balance
between reliance and flexibility i1s made possible by the bi-
lateral framework of conventionalism. Convention estab-
lishes certain procedures so that when clear rules are
adopted according to these procedures, people can rely on
state intervention in their behalf; they can also rely on the
state not to intervene at the behest of other citizens except as
these rules stipulate and can plan and coordinate their af-
fairs accordingly. But when these procedures have left gaps,
people know they have no right to rely on anything, except
that if their activities do provoke litigation judges will decide
their fate by constructing what is, in the judges’ opinion at
least, the best rule for the future.”
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This account of the virtues of conventionalism falls in
neatly with the difference I described earlier between agree-
ment by convention and agreement in conviction, and also
with recent philosophical explanations of what a convention
is.'* A convention exists when people follow certain rules or
maxims for reasons that essentially include their expectation
that others will follow the same rules or maxims, and they
will follow rules for that reason when they believe that on
balance having some settled rule 1s more important than
having any particular rule. The convention that when a tele-
phone call is disconnected the person who made the call will
call back and the other party will wait follows that model
cxactly. So do the conventions that make up rules of the
roitd. Our reason for driving on the right in America and on

the left in Britain is just our expectation that this is what
others will do, coupled with our further belief that it is more
mmportant that there be a common rule than that it be

one rather than the other. In the rules-of-the-road case we
have no reason to think that cither rule is better. But even
if we did have some such reason - even i we thought it
shghtly more natwral tor right-handed people, who form
the majority, to drive on the right-—our reasons for want-
ing everyone to drive on the same side would still be much
stronger.

In the contrasting situation, when there is no convention
but only agreement in conviction, everyone follows the same
rule but principally because he thinks it independently the
best rule to follow. We all think it wrong to inflict pain gra-
turtously, but our reason for obeying this principle is not
that others do. It may be that if others did not follow the rule
we think best we would have, in that fact, a reason not to
follow it ourselves. Perhaps if no one else thought it wrong to
kill or steal we would be ill-advised to act on our present
scruples. But that would be a case of our having a competing
or countervailing reason that conflicted with our main posi-
tive reason for not killing or stealing. In the present circum-
stances, when most people have the same beliefs about
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killing we do, that fact is not our dominant reason for acting
as we think we should.

Our new argument for the political virtues of convention-
alism uses these distinctions to show why the line this theory
draws between cases decided by law and cases calling for ju-
dicial legislation strikes the right balance between predict-
ability and flexibility. “It is very often the case that
agreement in the rules of private law is more important than
what rules these are, at least within broad limits. It is desir-
able to have conventional procedures like legislation and
precedent so that people may rely on whatever decisions are
actually reached through these procedures. It might be very
important, for example, that it be settled, and settled deci-
sively, whether and when careless drivers are liable for emo-
tional injury to people other than their immediate victims.
Insurers can then fix premiums intelligently, and people can
make intelligent decisions about what kind and how much
insurance to buy and what risks to run. That does not mean
1t makes no difference to social welfare which rules we settle
upon. Rules of liability are not like rules of the road. It
might be more or less eficient or more or less fair to assign
liability to one party or the other, and this is why it is im-
portant that the legislature or the courts, whichever first
have occasion to set the rule, make the right substantive de-
cision. But once some set of rules has been established in this
way, we might well think it more important that these rules
be publicly regarded as settled, so that people can plan ac-
cordingly, than that they be the best rules that could have
been found; this provides a reason why courts should leave
the rule untouched even when they think the wrong choice
was made in the first instance.”

Now suppose a unilateralist were to object that since coor-
dination is so important in this area, convention should be
allowed to occupy the whole area in the way he recom-
mends. We should take it as settled that drivers are liable
only for such damage as has been explicitly stipulated in
clear statutes, so that drivers and potential victims can in-



CONVENTIONALISM 147

sure and otherwise plan their affairs accordingly. The con-
ventionalist now has a convincing defense of his bilateralism
against this objection. “Since it matters to some extent (and
perhaps a good deal) which rule is chosen, we do best to use
convention only to protect decisions that some responsible
political institution has actually taken on the merits and to
not include under that umbrella decisions by default, that is
decisions no one has actually made. If a decision has been
taken about hability for emotional injury one way or the
other, and there can be no controversy what decision that is,
then everyone should have a right that that decision be en-
forced until it is publicly disavowed in the same way. But if
no decision has been taken either way, then the court should
be [ree to decide on the merits, making the best decision for
the furure, though of conrse taking 1nto account strategic

LR}

consisteney

Conventionalism and Pragmatism

The defense of conventionalism we have now constructed
has two parts: first, that wise adjudication consists in finding
the right balance between predictability and flexibility and,
second, that the right balance is secured by judges always
respecting past explicit decisions of political institutions but
not enforcing decisions by default in the way unilateralism
does. The second part seems more vulnerable than the first.
Why does that rather ngid policy secure the right balance,
rather than a more sophisticated policy that could be sensi-
tive to the competing merits of predictability and flexibility
case by case? The second general conception of law I intro-
duced in the last chapter, legal pragmatism, holds that peo-
ple are never entitled to anything but the judicial decision
that is, all things constdered, best for the community as a
whole, without regard to any past political decision. They
have no right, that is, that the collective power of the state be
used for them or not be used against them just in virtue of
what a legislature or another court has decided in the past.
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We shall shortly see that pragmatism is less radical than this
description makes it seem, for it recognizes reasons of strat-
egy why statutes should generally be enforced in accordance
with their plain and intended meaning and why past judi-
cial decisions should normally be respected in present cases.
Otherwise government would lose its power to control peo-
ple’s behavior, and this would obviously make the commu-
nity as a whole worse off. But these are only reasons of
strategy, and a pragmatist believes judges should always be
ready to override such reasons when he thinks that changing
rules laid down in the past would be in the general interest
overall, notwithstanding some limited damage to the au-
thority of political institutions.

A society frankly committed to legal pragmatism would
be different from a self-consciously conventionalist society.
Suppose Mrs. McLoughlin had been at the scene of the acci-
dent; according to conventionalism she would have a legal
right to recover in virtue of past decisions. A pragmatist
judge might possibly decide, 1n such a case, to overrule these
past decisions. He must be sensitive to considerations of
strategy, which will include a concern for the virtues of coor-
dination. So even if he believed that from an economic point
of view the best decision would be to deny any recovery for
emotional injury, he would still ask whether the role of law
in encouraging reliance and coordination would be much
damaged 1if he ignored the precedents, and, if it would,
whether this loss would be made up in the gains he foresees
from the change. But he might conclude that the damage to
law’s role would be small and the economic gains great, and
so decide to award no damages.

The practical difference between the two theories of adju-
dication is therefore this: in a conventionalist regime judges
would not think themselves free to change rules adopted
pursuant to the reigning legal conventions just because on
balance a different rule would be more just or efficient. In a
pragmatist regime no conventions of that sort would be rec-
ognized, and though judges would normally enforce deci-
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sions made by other political institutions in the past, they
would recognize no general duty to do so. In a conventional-
ist society someone planning his affairs would be able to
count on past decisions endorsed by convention. But in a
pragmatist society he would have to predict whether the
judges would be likely to consider his case as one in which
the virtues of predictability were less important than the
substance of the law, and whether, if they thought substance
more important, they would think a decision for him better
or worse for the community. Pragmatism makes it somewhat
harder to predict what courts will do in what, from the point
of view of conventionalism, are easy cases. But pragmatism
has corresponding  advantages. It leaves judges free to

chiange rules when they think changing them would at least
targinally ontweigh whatever mischief would be caused by
the change, I also encourages the community to anticipate
such changes and so achieves a good part of the benefit of
change withont the waste ol lingation, or the expensive, un-

certan, and awkward process of legislation,

Which of these two diflerent regimes  conventionalism or
pragmatism  scems likely 10 produce the better balance be-
tween predictability and flexibility, and therefore the most
efficient structure for coordinating citizens’ actions in the
long run? We have no reason to think one or the other would
be best for all communities at all times. Too much will de-
pend on details of economic development, patterns of com-
merce, technology, ideology, kinds and levels of social
conflict, and the rest. Of course, these features of a society
will themselves be influenced by its dominant style of adju-
dication. But this makes it all the more unreasonable to sup-
pose that any a priori argument could show that one
strategy will always be the right one. We have, just in this
fact, an argument that if we had to choose one of the two
strategies for the indefinite future we would do better to
choose pragmatism, because it is so much more adaptive.
If the economic and social structure of our community
develops in such a way that in retrospect it seems a conven-
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tionalist strategy would have been more suitable, then prag-
matism will already have brought the reigning pattern of
adjudication very close to conventionalism. For both judges
and ordinary people will have come to see that the area that
should be dominated by predictability is very large, and citi-
zens will make their plans assuming that judges take that
view and so will not often reverse settled legal practice. But
the reverse is not true. The conventionalist system lacks the
capacity to reach anything like the flexibility of pragmatism,
because any relaxation would inevitably involve the defeat
of publicly encouraged expectation.

I do not mean to endorse pragmatism. Its merits and
faults are the subject of the next chapter. I mean only to
provide the following answer to the argument from coordi-
nation as an argument for conventionalism. If we are
tempted to choose conventionalism on the ground that it
provides an acceptable strategy for reaching the most effi-
cient balance between certainty and flexibility, then we
should choose pragmatism, which seems a far better strat-
egy, instead. We can summarize. In the earlier part of this
chapter I argued that conventionalism fits our legal practices
badly. I asked whether that conception would justify these
practices, by providing an attractive picture of law’s point, if
it fit well. We have now seen that it would not, that we have
no reason to strain to make it fit. The failure of convention-
alism as an interpretation of our law is complete: it fails on
both dimensions of interpretation.
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PRAGMATISM AND
PERSONIFICATION

A SKEPTICAL CONCEPTION

Many readers must have been shocked, and therefore some
dehiphted, by my first description of legal pragmatism in
Cliapter 50 Fmuast now replace it with a more complex, but 1
hope sall ovesting, account designed to bring out the main
difterence between pragmatism and law as integrity. The
pragimatist takes o skeptical attitude toward the assumption
weare assuming is embaodied inthe coneept of law: he denies
that past political decistons in themiselves provide any justi-
hcation for cither using or withholding the state’s coercive
power. He finds the necessary justification for coercion in the
justice or eflicicney or some other contenporary virtue of the
coercive decision itself, as and when 1t 15 made by judges,
and he adds that consistency with any past legislative or ju-
dicial decision does not in principle contribute to the justice
or virtue of any present one. If judges are guided by this ad-
vice, he believes, then unless they make great mistakes, the
coercion they direct will make the community’s future
brighter, liberated from the dead hand of the past and the
fetish of consistency for its own sake.

Of course judges will disagree about which rule, laid down
in which circumstances, would in fact be best for the future
without concern for the past. They will disagree in some
cases because they disagree about the likely consequences of
a particular rule, and in others because they have different
visions of what a good community is like. Some will think
that a good community never lays down coerctve rules ex-
cept to enforce moral duties, and therefore that Mr. O’Brian



152 PRAGMATISM AND PERSONIFICATION

should be made to compensate Mrs. McLoughlin if, but only
if, he has a moral duty to do so. Others will think that the
value of a community depends on little beyond its prosper-
ity, so Mr. (O’Brian should be forced to compensate if a
practice of requiring compensation in these circumstances
would increase the wealth of the community as a whole.
Pragmatism as a conception of law does not stipulate which
of these various visions of good community are sound or at-
tractive. It encourages judges to decide and act on their own
views. It supposes that this practice will serve the commu-
nity better—bring it closer to what really is a fair and just
and happy society—than any alternative program that de-
mands consistency with decisions already made by other
judges or by the legislature.

A person has a legal right, according to our abstract,
“conceptual” account of legal practice, if he has a right,
flowing from past political decisions, to win a lawsuit. Con-
ventionalism offers a positive, nonskeptical theory about
what legal rights people have: they have as legal rights what-
ever rights legal conventions extract from past political deci-
sions. Law as integrity is also a nonskeptical theory of legal
rights: it holds that people have as legal rights whatever
rights are sponsored by the principles that provide the best
justification of legal practice as a whole. Pragmatism, on the
contrary, denies that people ever have legal rights; it takes
the bracing view that they are never entitled to what would
otherwise be worse for the community just because some leg-
islature said so or a long string of judges decided other peo-
ple were.

Legal rights and duties are a familiar part of our legal
scene; you might therefore be surprised that anyone would
propose pragmatism as an eligible interpretation of our
present practice. Pragmatists have an explanation, however,
of why the language of rights and duties figures in legal dis-
course. They argue, on pragmatic grounds, that judges must
sometimes act as if people had legal rights, because acting
that way will serve society better in the long run. The argu-
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ment for this as-if strategy is straightforward enough: civili-
zation is impossible unless the decisions of some well-defined
person or group are accepted by everyone as setting public
standards that will be enforced if necessary through the po-
lice power. Only legislation can establish tax rates, structure
markets, fix traffic codes and systems, stipulate permissible
interest rates, or decide which Georgian squares should be
protected from modernization. If judges were seen to pick
and choose among legislation, enforcing only those statutes
they approved, this would defeat the pragmatist’s goal be-
cause it would make things not better but much worse. So
pragimatism may be an eligible interpretation of our legal

prractice alter all, f it qurns out that our judges declare peo-
ple 1o have legal rights only, or mainly, when a self-con-
ooy pragntist judge would pretend that they did.
Pragnitism nghit be less radical in practice than it appears

1o be e theary,

It was made toseem very radical by the academic lawyers
I mentioned in Chapter 1, who called themselves legal “real-
ists.” Some of them ook great satislaction 1n provocative
statements of their position: there is no such thing as law,
they said, or law 1s only the prediction of what the courts will
do or only a matter of what the judge ate for breakfast. They
sometimes put these dramatic claims in the form of semantic
theories: some of them said that propositions of law are syn-
onymous with predictions of what judges will do, or are only
expressions of emotion and so not really propositions at all.
Realism is now out of fashion, in large part as a consequence
of those silly semantic claims. Obviously propositions of law
are not disguised predictions or expressions of desire. So pro-
fessors of jurisprudence teach their students that legal real-
istn was an unnecessary exaggeration of facts about legal
practice better described in a less heated way. But pragma-
tism is an interpretive conception of law, not a semantic the-
ory. It is, as I shall try now to show, a more powerful and
persuasive conception of law than conventionalism, and a
stronger challenge to law as integrity.
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DOES PRAGMATISM FIT?
As-1If Rights

We should begin our test of pragmatism by pursuing the
question raised a moment ago. Do judges and lawyers recog-
nize legal rights mainly in circumstances that could be ex-
plained on pragmatist grounds? We must ask what strategy
a self-conscious and sophisticated pragmatist judge would
adopt in pretending that people had legal rights. He would
try to find the right balance between the predictability nec-
essary to protect the valuable institutions of legislation and
precedent and the flexibility necessary for himself and other
judges to improve the law through what they do in court.
Any general strategy for achieving this would be tentative; a
pragmatist judge would stand ready to revise his practice by
enlarging or contracting the scope of what he counts as legal
rights as experience improved the intricate calculations on
which any such strategy would depend.

He would undoubtedly, for the reasons canvassed, include
in his list of as-if legal rights the rights that clear legislation
purports to create. But he would not necessarily decide to
honor all rights provided in all statutes. He might well ex-
clude old statutes like those forbidding contraception, how-
ever clear and precise these might be, if they are only the
relics of long-abandoned policies, if they represent no con-
temporary political deciston and therefore serve no useful
role in coordinating social behavior now.' He would in gen-
eral recognize as as-if rights those declared by other judges in
past decisions, but again he would not include all such deci-
sions. He would think judges should retain the power to
overrule past judicial decisions, if they were especially ill-ad-
vised, even when they were clear enough to provide crisp
guidance to litigants. So a sound as-if strategy would pro-
duce an attenuated doctrine of respect for statutes and prec-
edents.

But a sophisticated pragmatist might nevertheless be
tempted, for reasons he would believe fully respectable, to
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disguise these attenuations. He might think it best some-
times to pretend that he was enforcing an old and obsolete
statute or a mischievous and silly precedent when he was
really ignoring it. In that case he might offer his decision as a
surprising “interpretation” of the statute or precedent when
it is really nothing of the kind. A thoroughgoing pragmatist
would regard the question whether and how far to disguise
his actual decision in this way as just another strategic ques-
tion. Is the community so anxious that its judges not behave
as pragmatists that this “noble lie” will help him serve its
true interests better in the long run? Or will the people dis-
cover the lie and then be less ready to accept and be guided
by s rulings than if he had been more open from the start?

Chowillat he o worse society if 1t has been deceived, just for
that reason alone, because it is never in people’s true inter-
ests o lie 1o them, even if they never discover the lie? This
need vot bean all-or-nothing decision: a pragmatist might
make his conception as openly pragmatic as he dares, dis-
guising only those clements his doctrine of obsolescence,
perhaps  that the conmmunity s not quite ready to accept.

A Case Study: Prospective Rulemaking

So a self-conscious pragmatist might well decide cases in
ways, and even in words, that are familiar to us. He will have
other reasons, quite apart from any strategy of the noble lie,
for falling in with certain familiar practices that he might be
tempted, at first look, to discard. An imaginative pragmatist
judge might be tempted, for example, to divorce the ques-
tion of what rule he should lay down for the future from the
question of how he should decide the case before him. Sup-
pose he notes that Elmer is likely to use the inheritance in
ways that will benefit the community more than any use
Goneril and Regan are likely to make of it. He will invest it
while he is 1n jail, and use it in socially beneficial ways when
he is released, while they will spend it on imported luxuries.
Why not achieve a forward-looking coup: preventing future
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murders by declaring that in the future murderers must not
be allowed to inherit, but improving social prosperity by al-
lowing Elmer himself to win. This subtle strategy would de-
pend on other judges following the new rule when murderers
appeared before them claiming inheritances, rather than
themselves deciding whether the murderer would spend the
money more usefully than the residuary legatees. But our
judge might be able to guarantee this by making plain that
he intends the new rule to govern all future cases, and that
the exception for Elmer was made possible only by the fact
that no judge had laid down a similar rule before Elmer
committed his crime.

But if the pragmatist judge thinks the matter through, he
will in the end reject this technique of “prospective-only”
rulemaking, except in very special circumstances. For he will
realize that 1if this technique became popular, people who
might benefit from new, forward-looking rules would lose
their incentive to bring to court novel cases in which these
new rules might be announced for the future. People litigate
such cases {(which is both risky and expensive) only because
they believe that if they succeed in persuading some judge
that a new rule would be in the public interest, that new rule
will be applied retrospectively in their own favor. If they are
denied that prospect they will not litigate, and the commu-
nity will lose the benefits the new rules would provide.

If, on the other hand, a pragmatist judge almost invari-
ably applies his new rules retrospectively and encourages
other judges to do the same, this will achieve a further, very
great benefit for their community. We noticed this benefit in
discovering why conventionalism does worse in coordinating
social behavior than pragmatism. If people know that a new
rule will be applied retrospectively they will behave in ac-
cordance with whatever rules they imagine courts would
think in the general interest, and this will provide a great
part of the advantage of such rules without the need actually
to enact or adjudicate them. Suppose 1t has never been de-
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cided whether people who accept a check they have reason
to believe is forged can nevertheless collect on it. The legisla-
ture has never had occasion to speak on this matter, and the
issue has never come to court. But it 1s clear enough to any-
one dealing in checks who thinks about the matter that it is
in the public interest to deny collection in those circum-
stances. If someone who is offered an obviously forged check
believes that if the issue is litigated a court will lay down a
rule denying recovery for the future and apply that rule
against him, he will not take the check in the first instance,
and society will have the benefit of the better rule without
actually paying the costs of litigation or incurring the disad-
vantages ol bad commercial practice before the case is liti-

_1','1lt"<|

The Old Hurdle

It suddenly appears that pragmatism, so far from fitting our
legal practices worse than conventionalism does, fits them
better. We tested conventionalisiy against two perspectives
on our prachice: in cross-section, as an account of what par-
ticular judges do ithour particular cases, and over time, as a
story about how legal culture develops and changes as a
whole. Conventionalism failed from the latter perspective.
Its picture of law as a matter of conventions—as a game with
holes between the rules—gives a most distorted account of
how settled practices come to be questioned and changed.
Pragmatism telis a more promising story. It points out that
strategies for pursuing the general interest that seem obvious
in one generation will come to be questioned in another, and
so will be changed naturally, from within the judicial pro-
cess, not outside it. Conventionalism also failed on the first
perspective. It could not explain the most prominent feature
of adjudication in hard cases like our samples: the constant
and relentless concern judges show for explicating the “true”
force of a statute or precedent decision when that force is
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problematical. Does the as-if strategy of pragmatism allow a
better explanation? Or does it also stumble before this hur-
dle?

A pragmatist judge has no direct reason for worrying, as
the judges in Elmer’s case worried, about the intentions of
the legislators who first adopted the New York statute of
wills. He thinks the only good reason for enforcing statutes
whose wisdom he doubts is to protect the legislature’s abtlity
to coordinate social behavior. He therefore sees no point in
trying to enforce statutory instructions that are so unclear
that any reliance on them would be speculative, so vague
that they cannot aid coordination in any case. In particular
he sees no point in trying to discover the intentions of legisla-
tors long dead, intentions that must anyway be obscure or
controversial and unavailable to the general public. He
thinks it plainly better to insist that when a statute is deeply
unclear it cannot be the source of as-if legal rights at all, that
the nght rule is whichever rule is best for the future. So the
pragmatist judge will behave like Earl in Elmer’s case only if
he has an indirect, noble-lie reason for pretending that legis-
lative intentions are relevant. It is most unlikely that he will
see any reason of that kind. For it hardly damages the con-
temporary legislature’s ability to work its will if judges de-
cline to speculate about how to read cloudy rules from the
dead past or what the intentions of people very different
from contemporary legisiators would have been if they had
thought about a problem they actually 1gnored.

A pragmatist judge will find room in his working theory of
as-if legal rights for some doctrine of precedent. People can
plan their affairs with more confidence if they have more
guidance about when and how the state will intervene, and
the community will therefore be better off if it can reason-
ably look to past judicial decisions to predict future ones,
But once again this justification for respecting precedent
does not hold when the scope of a past decision is unclear
and controversial. So a pragmatist has no direct reason to
strain to discover the “true’” ground of that decision by at-
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tempting to read the minds of the judges who decided it or
by any other process of divination. Nor does he feel com-
pelled to decide later cases “by analogy” to earlier ones, at
least when there is room for disagreement about whether a
later case is really like or unlike them.

Imagine a pragmatist judge deciding AMcLoughlin. He sets
aside the question whether there is any important difference
of principle between the case of a mother who suffers emo-
tional injury watching her child hit by a car and a mother
who suffers the same sort of injury seeing her child bloody in
a hospital. He insists that these two cases be divorced. There
1s direct precedent in the first case, and he knows that sound
strategy might require him to follow that precedent. There is
no direct precedent in the second, so he thinks himself free to
decide as he thinks best, on a fresh slate, whether or not there
is any difference in principle between the two cases. Linking
the two cases does not promote planning, since the link is in
any case controversial, and fexibility 1s improved by sep-
arating them. Once again, pragmatism can be defended as
providing a good fit with what judges actually do and say in
hard cases only 1if we assume that a pragmatist would have
noble-lie reasons for constructing and deferring to the best
account of the principle underlying past cases in these situa-
tions. Once again, this assumption is very implausible. The
public will not be outraged if it is told that precedents will
be confined to their facts. The general power of precedents to
guide behavior will not be much jeopardized if judges refuse
to follow them when the advice they give is garbled or
murky.

So pragmatism can be rescued as a good explanation for
our cross-section picture of adjudication only by procrustean
machinery that seems wildly inappropriate. It can be res-
cued only if we do not take judicial opinions at face value at
all; we must treat all the judges who worry about problemat-
ical statutes and precedents as practicing some unmotivated
form of deception. They must be seen as inventing new rules
for the future in accordance with their convictions about
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what is best for society as a whole, freed from any supposed
rights flowing from consistency, but presenting these for un-
known reasons in the false uniform of rules dug out of the
past. Pragmatism requires epicycles to survive as an eligible
interpretation of our own practice, and these epicycles can
be tolerated only if pragmatism is so powerful along the sec-
ond dimension of legal interpretation, so attractive as a po-
litical justification for state coercion, that it merits heroic life
support. Does it?

LAW WITHOUT RIGHTS

Pragmatism is a skeptical conception of law because it re-
jects genuine, nonstrategic legal rights. It does not reject mo-
rality, or even moral and political rights. [t says that judges
should follow whichever method of deciding cases will pro-
duce what they believe to be the best community for the fu-
ture, and though some pragmatic lawyers would think this
means a richer or happier or more powerful community,
others would choose a community with fewer incidents of
injustice, with a better cultural tradition and what is called a
higher quality of life. Pragmatism does not rule out any the-
ory about what makes a community better. But 1t does not
take legal rights seriously. It rejects what other conceptions
of law accept: that people can have distinctly legal rights as
trumps over what would otherwise be the best future prop-
erly understood. According to pragmatism what we call
legal rights are only the servants of the best future: they are
instruments we construct for that purpose and have no inde-
pendent force or ground.

[t is possible to miss this important point about pragma-
tism, however, and we should be careful not to fall into the
trap. Lawyers who think that judges should take a prag-
matic attitude toward legal rights sometimes say the com-
munity has actually decided that they should, at least
tacitly. The community has decided, that is, to delegate to
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judges the power to decide lawsuits in whatever way they
think is in the best interests of the community as a whole and
to invent working as-if theories of legal rights, including
theories of legislation and precedent, with that purpose in
mind. This 1s a bold attempt to unite pragmatism and con-
ventionalism. It takes pragmatism to be the content of a
vast, overarching convention that judges should decide cases
in the pragmatist way. Since conventionalism is at best no
more powerful a conception of law than pragmatism, this
marriage would hardly improve the case for the latter. But
In any case the marriage is a fake.

It is not true that Americans or Britons, for instance, have
tacitly agreed to delegate legislative power to judges in this
way. The pragmatist may say: judges decide on pragmatic
grounds all the time, and the people do not revolt or call for
impeachment. That begs two questions. First, it assumes
that pragmatism provides the best explanation of how
judges actually decide cases. We have already seen that it
leaves unexplained one prominent feature of judicial prac-
tice—the attitude judges take toward statutes and prece-
dents in hard cases—except on the awkward hypothesis that
this practice is designed to deceive the public, in which case
the public has not consented to it. Second, it assumes that
the community believes and accepts the pragmatist explana-
tion of how judges decide cases, and that assumption seems
Just wrong. Surely there is no convention that judges may
adjust their views about legal rights for purely strategic rea-
sons. On the contrary, as we began this book by noticing,
most people think that judges who act in this way are usurp-
ers.

So if we want to support pragmatism on the second, politi-
cal dimension, we must accept and then exploit its central
feature, its skepticism about legal rights. The pragmatist
thinks judges should always do the best they can for the fu-
ture, in the circumstances, unchecked by any need to respect
or secure consistency in principle with what other officials
have done or will do. This idea explains the exciting rhetoric
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of the early “realist” movement I mentioned earlier: why
they said there is no such thing as law, that law is only a
matter of predicting what judges will do. These supposedly
extreme propositions are much better understood as provoc-
ative statements of a political position than as semantic
claims. I do not say this in any triumphant way. The fact
that a true pragmatist rejects the idea of legal rights is not a
decisive argument against that conception. For it is not self-
evident that the idea of legal rights is attractive. Or even
sane.

On the contrary, it is quite easy to make that idea seem
foolish. The pragmatist will pay whatever attention to the
past is required by good strategy. He accepts as-if legal rights
in that spirit and for reasons of strategy will make mostly the
same decisions a conventionalist would make when statutes
are plain or precedents crisp and decisive. He will reject
what a conventionalist accepts as law only in special cases,
when a statute is old and out-of-date, for example, or when a
line of precedent is widely regarded as unfair or inefhcient,
and it is difficult to see what of value is then lost. He rejects,
1t is true, the very idea of consistency in principle as impor-
tant for its own sake. He denies that the decision in
MecLoughiin should turn on whether any distinction in prin-
ciple can be found between the case of emotional injury suf-
fered at the scene of an accident and the same kind of injury
suffered later. But why should it? He knows that mothers
who suffer such damage at the scene will continue to receive
compensation unless and until the legislature decides other-
wise. But if he believes this a matter for regret, if he believes
the decisions that established that “right” were either unjust
or inefficient or both, he sees no reason why he should extend
the principle underlying these decisions any further than
other judges already have.

He acknowledges that if he finds against Mrs. McLough-
lin the law of emotional injury will then be incoherent in
principle. But he counts that no disadvantage; he denies that
this is, in itself, a matter of injustice. If he thinks recovery for
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emotional injury is unjust, he will have made the future less
unjust in the only way that counts for him: fewer people will
suffer the injustice of being made to compensate for this sort
of injury, which is better than more people suffering that in-
justice. Of course he thinks it would be better still from the
point of view of justice if no one was made to compensate for
emotional injury. But he may not have the power to overrule
the precedents; in any case, reasons of strategy argue against
this. So he does the best he can to limit the damage done by
the past, in efficiency or justice, by deciding against Mrs.
McLoughlin; if we object, we seem to have succumbed to a
fetishism of doctrinal elegance, slavery to coherence for its
own sake.?

It is not a good objection to his argument that different
pragmatist judges will make different decisions about how
best to limit past damage in hard cases. Of course they will,
but in hard cases judges must make controversial judgments
of political morality whichever conception of law they hold.
One party or the other will almost always be in a position to
complain that the judge has made a mistake, that the
“right” was his, not his opponent’s. Pragmatism claims to
risk error at least about the right issue. If judicial divisions
and controversial judgments are in any case inevitable, the
pragmatist asks, why should the controversy not be about
what really matters, about which decision will produce the
least inefficient practice or the fewest occasions of injustice in
the future? How can that goal itself be unjust?> How can con-
sistency In principle be important for i1ts own sake, particu-
larly when it i1s uncertain and controversial what consistency
really requires? These are the questions we must answer if we
wish to sustain legal rights against the pragmatist challenge;
they are in no way easy questions, nor is this a feeble chal-
lenge. If we cannot meet it—if we cannot sustain the impor-
tance of consistency In principle against the charge of
fetishism—we must reconsider the popular disdain for prag-
matism as an interpretation of our legal practice. For the
rationality of our practice would then be in question, and a
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pragmatic interpretation, with all its epicycles, might be our
only shield against a terrible indictment.

THE CLAIMS OF INTEGRITY

The great classics of political philosophy are utopian. They
study social justice from the point of view of people commit-
ted in advance to no government or constitution, who are
free to create the ideal state from first principles. So they
imagine people living in a prepolitical state of “nature”
writing soclal contracts on blank slates. But real people in or-
dinary politics act within a political structure as well as on it.
Politics, for us, is evolutionary rather than axiomatic; we rec-
ognize, in working toward a perfectly just state, that we al-
ready belong to a different one.

Ordinary politics shares with utopian political theory cer-
tain political ideals, the ideals of a fair political structure, a
just distribution of resources and opportunities, and an equi-
table process of enforcing the rules and regulations that es-
tablish these. I shall call these, for brevity, the virtues of
fairness, justice, and procedural due process. (These names
are somewhat arbitrary; different names are often used in
political philosophy, and sometimes one of the virtues I dis-
tinguish is treated as a case of another. Procedural due pro-
cess is often called a kind of fairness or a kind of justice, for
example. I include due process as a separate virtue because 1
do not believe it collapses into either of the others as I de-
scribe these, but my arguments in this and the following
chapters will pay much more attention to fairness and jus-
tice, and I shall mainly ignore procedural due process.)’
Fairness in politics is a matter of finding political proce-
dures—methods of electing officials and making their deci-
sions responsive to the electorate—that distribute political
power 1n the right way. That is now generally understood, in
the United States and Britain at least, to mean procedures
and practices that give all citizens more or less equal influ-
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ence in the decisions that govern them. Justice, on the con-
trary, is concerned with the decisions that the standing polit-
ical institutions, whether or not they have been chosen fairly,
ought to make. If we accept justice as a political virtue we
want our legislators and other officials to distribute material
resources and protect civil liberties so as to secure a morally
defensible outcome. Procedural due process is a matter of the
right procedures for judging whether some citizen has vio-
lated laws laid down by the political procedures;® if we ac-
cept it as a virtue, we want courts and similar institutions to
use procedures of evidence, discovery, and review that prom-
ise the right level of accuracy and otherwise treat people ac-
cused of violation as people in that position ought to be
treated.

These quick distinctions are prologue to a crucial point.’
Ordinary politics adds to these famihar ideals a further one
that has no distinct place in utopian axiomatic theory. This
is sometimes described in the catch phrase that we must
treat like cases alike. It requires government to speak with
one voice, to act in a principled and coherent manner to-
ward all its citizens, to extend to everyone the substantive
standards of justice or fairness it uses for some. If govern-
ment relies on principles of majoritarian democracy to jus-
tify its decisions about who may vote, it must respect the
same principles in designing voting districts.® If it appeals to
the principle that people have a right to compensation from
those who injure them carelessly, as its reason why manufac-
turers are liable for defective automobiles, it must give full
effect to that principle in deciding whether accountants are
liable for their mistakes as well.” If government says that a
unanimous verdict is necessary for criminal conviction be-
cause special moral harm is suffered when someone is un-
justly convicted of a crime, then it must take that special
moral harm into account in considering, for example, the
admissibility of confessions under various circumstances.®

This particular demand of political morality is not in fact
well described in the catch phrase that we must treat like
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cases alike.” I give it a grander title: it is the virtue of political
integrity. [ choose that name to show its connection to a
parallel ideal of personal morality. We want our neighbors
to behave, in their day-to-day dealings with us, in the way
we think right. But we know that people disagree to some
extent about the right principles of behavior, so we distin-
guish that requirement from the different {and weaker) re-
quirement that they act in important matters with integrity,
that is, according to convictions that inform and shape their
lives as a whole, rather than capriciously or whimsically.
The practical importance of this latter requirement among
people who know they disagree about justice 1s evident. In-
tegrity becomes a political ideal when we make the same de-
mand of the state or community taken to be a moral agent,
when we 1nsist that the state act on a single, coherent set of
principles even when its citizens are divided about what the
right principles of justice and fairness really are. We assume,
in both the individual and the pohtical cases, that we can
recognize other people’s acts as expressing a conception of
fairness or justice or decency even when we do not endorse
that conception ourselves. This ability 1s an important part
of our more general ability to treat others with respect, and
it is therefore a prerequisite of civilization. \
I began this discussion of ordmary politics, and of its de- )
partments of political virtue, in the shadow of the pragma-
tist’s challenge to the idea of legal rights. If we accept
integrity as a distinct political virtue beside justice and fair-
ness, then we have a general, nonstrategic argument for
recognizing such rights. The integrity of a community’s con-
ception of fairness requires that the political principles nec-
essary to justify the legislature’s assumed authority be given
full effect in deciding what a statute it has enacted means.
The integrity of a community’s conception of justice de-
mands that the moral principles necessary to justify the sub-
stance of its legislature’s decisions be recognized in the rest of
the law. The integrity of its conception of procedural due
process insists that trial procedures that are counted as strik-
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mg the right balance between accuracy and efficiency in en-
forcing some part of the law be recognized throughout, tak-
ing into account differences in the kind and degree of moral
harm an inaccurate verdict imposes. These several claims
justify a commitment to consistency in principle valued for
its own sake. They suggest what I shall argue: that integrity
rather than some superstition of elegance is the life of law as
we know it.

It will be useful te divide the claims of integrity into two
more practical principles. The first is the principle of integ-
rity in legislation, which asks those who create law by legisla-
tion to keep that law coherent in principle. The second is the
principle of integrity in adjudication: it asks those responsi-
ble for deciding what the law is to see and enforce it as coher-
ent in that way. The second principle explains how and why
the past must be allowed some special power of its own in
court, contrary to the pragmatist’s claim that it must not. It
explains why judges must conceive the body of law they ad-
mnister as a whole rather than as a set of discrete decisions
that they are free to make or amend one by one, with noth-
ing but a strategic interest in the rest.

COMMUNITY PERSONIFIED

The adjudicative principle of integrity furmshes our third
conception of law. We shall study law as integrity, and 1
shall commend it, in the chapters that follow. Many readers
will be troubled, however, by one aspect of political integ-
rity, which we might well take up in advance. Political integ-
rity assumes a particularly deep personification of the
community or state. It supposes that the community as a
whole can be committed to principles of fairness or justice or
procedural due process in some way analogous to the way
particular people can be committed to convictions or ideals
or projects, and this will strike many people as bad meta-
physics.
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We personify groups in ordinary conversation. We speak
casually of the interests or goals of the working class, for ex-
ample. But these expressions are often only convenient fig-
ures of speech, shorthand ways of talking about the average
or representative members of a community. My account of
political integrity takes the personification much more
seriously, as if a political community really were some spe-
cial kind of entity distinct from the actual people who are its
citizens. Worse, it attributes moral agency and responsibility
to this distinct entity. For when I speak of the community
being faithful to its own principles I do not mean its conven-
tional or popular morality, the beliefs and convictions of
most citizens. I mean that the community has its own prin-
ciples it can itself honor or dishonor, that it can act in good
or bad faith, with integrity or hypocritically, just as people
can. Can I really mean to personify the community in this
vivid way? Do I really mean to attribute to the state or com-
munity principles that are not simply those of most of its
members?

Two Arguments about Group Responsibility

Yes. But I must be clearer what kind of personification this
is. I do not intend now to resurrect the metaphysical theory |
said in Chapter 2 that we do not need. I do not suppose that
the ultimate mental component of the universe is some
spooky, all-embracing mind that i1s more real than flesh-
and-blood people, nor that we should treat the state or com-
munity as a real person with a distinct interest or point of
view or even welfare of 1ts own, nor that we can ask the
range of questions about a state’s principles—for example
whether it accepted them freely or was misled or misun-
derstands them—that we can ask about aspects of a real per-
son’s moral life. I mean only to endorse a complex, two-stage
way of reasoning about the responsibilities of officials and
citizens that finds a natural expression in the personifica-
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tion of community and cannot be reproduced by a reduc-
tive translation into claims about officials and citizens one
by one.

Suppose an automobile manufacturer produces defective
cars that cause terrible accidents in which hundreds of peo-
ple are killed. Set aside the question of law, whether the cor-
poration is guilty of a crime or legally responsible to
compensate victims or their families. And the question of ef-
ficiency, whether imposing such liability would reduce acci-
dents or contribute to a more efficient use of resources. We
are interested now in the question of moral responsibility.
What sense does it make to say that the corporation is
morally responsible to compensate victims from the corpo-
rate treasury, with the consequence that its shareholders
must bear the loss? We might proceed in the following way.
We bring to bear on the various officers and employees and
shareholders and others assoctated with the corporation our
ordinary standards of personal responsibility. We ask of each
person whether he did anything he should not have done
such that he should be blamed for the deaths that followed,
or whether he contributed to the accidents in such a way
that, blameworthy or not, he should bear some portion of
the damage or loss.

We might find someone to blame. Perhaps some employee
neglected an inspection, perhaps some officer approved a
design he should have known was faulty. Maybe the chief
executive officer or some member of the board of directors
had reason to doubt the standing procedures for reviewing
design and failed to improve them. But we might not find
anyone to blame. Perhaps no one acted in a way we can
judge wrong by personal standards of conduct. We would
then be unlikely to find any non-question-begging moral ar-
gument why a small shareholder should bear any part of the
loss himself. A shareholder is no part of the causal chain
leading to the accidents; he added no capital to the corpora-
tion’s resources just by buying its stock on the exchange.
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Someone might say: it is a principle of personal morality
that if someone shares in the gains of another’s action he
must also share the responsibility for wrongs that other per-
son does. This suggestion begs the question, however, for we
still lack any reason to suppose that any wrong has been
done. That is, our problem is not one of vicarious liability, of
finding some reason why a shareholder should share some
other person’s or group’s primary responsibility; it is rather
that we can find no one else who is primarily responsible and
in whose responsibility he might share.'

We might, however, have used a different method of ar-
gument. In that different method we frame our question in
the first instance as a question about corporate responsibil-
ity. We suppose that the corporation must itself be treated as
a moral agent, and then we proceed by applying facsimiles
of our principles about individual fault and responsibility to
. We might say that anyone who has had full control over
the manufacture of a defective product has a responsibility
to compensate those injured by it. No individual employee
or shareholder has had that control, but the corporation has.
Then we ask, as a further and subsidiary question, how the
various members and agents of the corporation should be
seen to share in that fault or responsibility. But we approach
that independent question using a different set of principles,
among which might be found the principle just mentioned,
that any member of the corporation who is entitled to share
in its profits must share in its responsibilities as well. That
principle would justify paying compensation from the corpo-
rate treasury, and thus from the account of shareholders,
rather than, for example, deducting it from the wages of em-
ployees who actually played a causal part in the unfortunate
story.

If we decided through the first of these two methods,
which begins with moral assessment of each individual’s
record one by one, that each shareholder was indeed respon-
sible for a share of the loss, then we might well report our
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conclusion in the language of personification. We might say
that the corporation was liable, meaning only to summarize
in a convenient way the responsibilities we ascribed to each
of the shareholders. But this personification would be idle;
it played no role in our argument and only decorated our
conclusions. If, on the other hand, we reached the same con-
clusion through the second method, which begins in
considering the responsibility of the institution as a whole,
then the personification would have been not idle but work-
ing. For our conclusions about the group would then be in
every way prior to any conclusions about individuals; we
would have relied on principles of responsibility that draw
their sense from a practice or way of thinking to which the
personification is indispensable.

Indeed through the second method (but not the first) we
might come to some decision about the responsibilities of the
group or institution while still in doubt {or disagreeing
among ourselves) about the consequent liabilities or respon-
sibilities of the relevant individuals. The personification fur-
nishes not only a necessary step on the way to judgments
about particular people, but a plateau we can occupy to con-
sider these judgments. None of this means that in the second
method, when we begin with the group, we are interested in
group responsibility for its own sake. There would be no
point to developing or applying principles of group responsi-
bility if we did not assume that these were connected to
judgments about how real people must now act. But we can
separate the two issues, reserving the question of individual
responsibility as one to be taken up only after we have de-
cided whether the group as a whole has met the standards
appropriate for it. The personification is deep: it consists in
taking the corporation seriously as a moral agent. But it is
still a personification not a discovery, because we recognize
that the community has no independent metaphysical exis-
tence, that it is itself a creature of the practices of thought
and language in which it figures.
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Personi fication at Work

The idea of political integrity personifies the community in
the second way, as a working personification, because it as-
sumes that the community can adopt and express and be
faithful or unfaithful to principles of its own, distinct from
those of any of its ofhcials or citizens as individuals. Of
course we must say what that means by describing how a
community adopts or betrays a principle, and this will be
part of constructing our conception of law as integrity. But
we should take this chance to notice how the deep personifi-
cation figures in ordinary ways of thought that are quite in-
dependent of law. Consider the phenomenon of communal
electoral responsibility. At the height of the Watergate scan-
dal bumper stickers appeared that read, “Don’t blame me;
I'm from Massachusetts.” They did not say, “Don’t blame
me; I voted against Nixon,” and the difference is important.
People asked exoneration from a mistake made by a group to
which they belonged—the nation—not in individual inno-
cence but in membership of a different and more immediate
community that had acted well, a state that had not voted
for a dishonest president.

There are more important examples of group responsibil-
ity. Germans not alive when Nazis ruled their country feel
shame and a sense of obligation toward Jews; white Ameri-
cans who inherited nothing from slaveholders feel an inde-
terminate responsibility to blacks who never wore chains.
Some of us are puzzled by this phenomenon, because it
seems Incompatible with another idea we cherish, which is
that people must not be blamed for acts over which they had
no control, nor held responsible for unfair gains when they
have gained nothing themselves. So philosophers have
struggled to reconcile these conflicting ideas, by finding ways
in which all white Americans have profited from past dis-
crimination against blacks, for example. These arguments
ring hollow because they misunderstand the mode of respon-
sibility in question. They suppose that collective responsi-
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bility can be assigned only through something like the first
method we noticed in the accident example. In fact, the
convictions these arguments try to explain are the product of
the second approach, of a deep personification of political
and social community, and that is why they do not challenge
the Kantian thesis that no one is to blame for what he has
not himself done. Of course it would be absurd to blame con-
temporary Germans for what the Nazis did; but, because this
judgment lies at the end of a different and independent
mode of argument, 1t is not absurd to suppose that contem-
porary Germans have special responsibilities because the
Nazis were Germans too.

These are examples of collective responsibility for past
wrongs. We find other and even more important examples of
working personification in the logic of individual political
rights against the state. We argue about whether everyone
has a right that the state protect him from assaults by other
citizens, or provide him a decent level of medical care, or
guarantee his security from attack by foreign powers. We
agree or disagree before we form any concrete opinions
about which instttutions or officials must act and what they
must do in consequence of whatever rights we declare people
have. When we say that individuals have a right to be pro-
tected against assault, we do not mean that this protection
must be achieved through some particular scheme we al-
ready have in mind. But only that the community as a whole
has a duty to provide adequate protection in some way. We
can debate the scope of the community’s duty and leave for
separate consideration the different issue of which arrange-
ment of official duties would best acquit the communal re-
sponsibility."'

My next and last example draws on our most abstract and
widely shared convictions about political justice and fair-
ness. We believe political officials have responsibilities we
could not defend if we had to build these directly from the
ordinary requirements of individual personal morality most
of us accept for ourselves and others in nonpolitical life. We



174 PRAGMATISM AND PERSONIFICATION

think they have a special and complex responsibility of im-
partiality among the members of the community and of par-
tiality toward them in dealings with strangers. That is quite
different from the responsibility each of us accepts as an in-
dividual. We each claim a personal point of view, ambitions
and arrachments of our own we are at liberty to pursue, free
from the claims of others to equal attention, concern, and
resource. We insist on an area of personal moral sovereignty
within which each of us may prefer the interests of family
and friends and devote himself to projects that are selfish,
however grand. Any conception of justice in personal behav-
tor, any theory about how the just person behaves toward
others, will limit that area of personal sovereignty, but no
conception acceptable to most of us will eliminate 1t entirely.

We allow officials acting in their official capacity no such
area at all. They must, we say, treat all members of their
community as equals, and the individual’s normal latitude
for self-preference is called corruption in their case. We can-
not establish this special responsibility of officials merely by
applying our ordinary convictions about individual respon-
sibility to the circumstances of their case. Some officials have
very great power. But so do many private individuals, and
we do not believe that a citizen’s sphere of personal freedom
necessarily shrinks as his power and influence grow.
(Thomas Nagel reminds us, in his article about the responsi-
bility of political officials, that even giants have personal
lives.)'” We apply the strictest standards of impartiality even
to officials whose power is relatively slight and substantially
less than that of many private citizens; we have no sense that
an official’s duty of equal concern wanes as his power di-
minishes.

Someone may say that an official lies under a special re-
sponsibility of impartiality because he has accepted his office
subject to that understanding, so these responsibilities are
drawn from ordinary morality after all, from the morality of
keeping promises. But this reverses the order of argument
most of us would endorse: we share an understanding that
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our offictals must treat all members of the community they
govern as equals because we believe they should behave that
way, not the other way around. We cannot explain the spe-
cial responsibilities of political office, therefore, if we try to
build these directly from ordinary principles of private mo-
rality. We need an idea that cannot be found there: that the
community as a whole has obligations of impartiality to-
ward its members, and that officials act as agents for the
community 1n acquitting that responsibility. Here, as in the
case of the corporation, we need to treat group responsibility
as logically prior to the responstbilities of officials one by
one.

These various examples of working personification of the
community fit together as partners in a general system of
thought. Once we accept that our officials act in the name of
a community of which we are all members, bearing a respon-
sibility we therefore share, then this reinforces and sustains
the character of collective guilt, our sense that we must feel
shame as well as outrage when they act unjustly. The practi-
cal principles of integrity I cited—integrity in legislation and
in adjudication—take their places in this system of ideas.
The adjudicative principle is our special interest because it
provides a conception of law antagonistic to pragmatism. If
that principle can be sustained, pragmatism must be re-
jected.



. SIX .

INTEGRITY

AGENDA

We have two principles of political integrity: a legislative
principle, which asks lawmakers to try to make the total set
of laws morally coherent, and an adjudicative principle,
which insiructs that the law be seen as coherent in that way,
so far as possible. Our main concern 1s with the adjudicative
principle, but not yet. In this chapter I argue that the legisla-
tive principle is so much part of our political practice that no
competent interpretation of that practice can ignore it. We
measure that claim on the two dimensions now familiar. We
ask whether the assumption, that integrity is a distinct ideal
of politics, fits our politics, and then whether it honors our
politics. If the legislative principle of integrity 1s impressive
on both these dimensions, then the case for the adjudicative
principle, and for the conception of law it supports, will al-

ready be well begun.

DOES INTEGRITY FIT?

Integrity and Compromise
Integrity would not be needed as a distinct political virtue in
a utopian state. Coherence would be guaranteed because of-
ficials would always do what was perfectly just and fair. In
ordinary politics, however, we must treat integrity as an in-
dependent ideal if we accept it at all, because it can conflict
with these other ideals. It can require us to support legisla-
tion we believe would be inappropriate in the perfectly just
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and fair society and to recognize rights we do not believe
people would have there. We saw an example of this conflict
in the last chapter. A judge deciding McLoughlin might think
1t unjust to require compensation for any emotional injury.
But if he accepts integrity and knows that some victims of
emotional injury have already been given a right to com-
pensation, he will have a reason for deciding in favor of Mrs.
McLoughlin nevertheless.

Conflicts among ideals are common in politics. Even if we
rejected integrity and based our political activity only on
fairness, yustice, and procedural due process, we would find
the first two virtues sometimes pulling in oppostte directions.
some philosophers deny the possibility of any fundamental
conflict between justice and fairness because they believe
that one of these virtues in the end derives from the other.
Some say that justice has no meaning apart from fairness,
that in politics, as in roulette, whatever happens through fair
procedures is just. That is the extreme of the idea called jus-
tice as fairness.' Others think that the only test of fairness in
politics is the test of result, that noe procedure is fair unless it
is likely to produce political decisions that meet some inde-
pendent test of justice. That is the opposite extreme, of fair-
ness as justice.’ Most political philosophers—and I think
most people—take the intermediate view that fairness and
justice are to some degree independent of one another, so
that fair institutions sometimes produce unjust decisions and
unfair institutions just ones.

If that is so, then in ordinary politics we must sometimes
choose between the two virtues in deciding which political
programs to support. We might think that majority rule is
the fairest workable decision procedure in politics, but we
know that the majority will sometimes, perhaps often, make
unjust decisions about the rights of individuals.’ Should we
tamper with majority rule by giving special voting strength
to one economic group, beyond what its numbers would jus-
tify, because we fear that straight majority rule would assign
it less than its just share?® Should we accept constitutional
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constraints on democratic power to prevent the majority
from limiting freedom of speech or other important liber-
ties?®> These difficult questions arise because fairness and jus-
tice sometimes conflict. If we believe that integrity is a third
and independent ideal, at least when people disagree about
one of the first two, then we may well think that fairness or
justice must sometimes be sacrificed to integrity.

Internal Compromuses

I shall try to show that our political practices accept integ-
rity as a distinct virtue, and I begin with what I hope will
strike you as a puzzle. Here are my background assumptions.
We all believe 1n political fairness: we accept that each per-
son or group in the community should have a roughly equal
share of control over the decisions made by Parliament or
Congress or the state legislature. We know that different
people hold different views about moral issues that they all
treat as of great importance. It would seem to follow from
our convictions about fairness that legislation on these moral
issues should be a matter not just of enforcing the will of the
numerical majority, as if its view were unanimous, but of
trades and compromises so that each body of opinion is rep-
resented, to a degree that matches its numbers, in the final
result. We could achieve this compromise in a Solomonic
way. Do the people of North Dakota disagree whether justice
requires compensation for product defects that manufactur-
ers could not reasonably have prevented? Then why should
their legislature not impose this “strict” liability on manu-
facturers of automobiles but not on manufacturers of wash-
ing machines? Do the people of Alabama disagree about the
morality of racial discrimination? Why should their legisia-
ture not forbid racial discrimination on buses but permit 1t
in restaurants? Do the British divide on the morality of abor-
tion? Why should Parliament not make abortion criminal
for pregnant women who were born in even years but not for
those born in odd ones? This Solomonic model treats a com-
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munity’s public order as a kind of commodity to be distrib-
uted tn accordance with distributive justice, a cake to be di-
vided fairly by assigning each group a proper slice.

Most of us, I think, would be dismayed by “checkerboard”
laws that treat similar accidents or occastons of racial dis-
crimination or abortion differently on arbitrary grounds.® Of
course we do accept arbitrary distinctions about some mat-
ters: zoning, for example. We accept that shops or factories
be forbidden in some zones and not others and that parking
be prohibited on alternate sides of the same street on alter-
nate days. But we reject a division between parties of opin-
ion when matters of principle are at stake. We follow a
different model: that each point of view must be allowed a
volce In the process of deliberation but that the collective
decision must nevertheless aim to settle on some coherent
principle whose influence then extends to the natural limits
of its authority.” If there must be compromise because peo-
ple are divided about justice, then the compromise must be
external, not internal; it must be compromise about which
scheme of justice to adopt rather than a compromised
scheme of justice.

But there lies the puzzle. Why should we turn our back on
checkerboard solutions as we do? Why should we not em-
brace them as a general strategy for legislation whenever the
community is divided over some issue of principle? Why is
this strategy not fair and reasonable, reflecting political ma-
turity and a finer sense of the political art than other com-
munities have managed to achieve? What is the special
defect we find in checkerboard solutions? It cannot be a fail-
ure in fairness (in our sense of a fair distribution of political
power) because checkerboard laws are by hypothesis fairer
than etther of the two alternatives. Allowing each of two
groups to choose some part of the law of abortion, in pro-
portion to their numbers, is fairer (in our sense) than the
winner-take-all scheme our instincts prefer, which denies
many people any influence at all over an issue they think
desperately important.



180 INTEGRITY

Can we defend these instincts on grounds of justice? Jus-
tice is a matter of outcomes: a political deciston causes injus-
tice, however fair the procedures that produced it, when it
denies people some resource, liberty, or opportunity that the
best theories of justice entitle them to have. Can we oppose
the checkerboard strategy on the ground that it would pro-
duce more instances of injustice than it would prevent? We
must be careful not to confuse two issues here. Of course any
single checkerboard solution of an important issue will pro-
duce more instances of injustice than one of the alternatives
and fewer than the other. The community can unite over
that proposition while disagreeing about which alternative
would be more and which less just. Someone who believes
that abortion is murder will think that the checkerboard
abortion statute produces more injustice than outright pro-
hibition and less than outright license; someone who believes
women have a right to abortion reverses these judgments. So
both have a reason of justice for preferring some other solu-
tion to the checkerboard one. Our question is whether we
collectively have a reason of justice for not agreeing, in ad-
vance of these particular disagreements, to the checkerboard
strategy for resolving them. We have a reason of fairness, as
we just noticed, for that checkerboard strategy, and if we
have no reason of justice against it, our present practice
needs a justification we have not yet secured.

We are looking for a reason of justice we all share for re-
jecting the checkerboard strategy in advance even if we
would each prefer a checkerboard solution on some occa-
sions to the one that will be imposed if the strategy is re-
jected. Shall we just say that a checkerboard solution is
unjust by definition because it treats different people dif-
ferently for no good reason, and justice requires treating like
cases alike? This suggestion seems in the right neighborhood,
for if checkerboard solutions do have a defect, it must lie in
their distinctive feature, that they treat people differently
when no principle can justify the distinction. But we cannot
explain why this is always objectionable, so long as we re-
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main on the plane of justice as I have defined it. For in the
vircumstances of ordinary politics the checkerboard strategy
will prevent instances of injustice that would otherwise
occur, and we cannot say that justice requires not eliminat-
ing any injustice unless we can eliminate all.

Suppose we can rescue only some prisoners of tyranny;
justice hardly requires rescuing none even when only luck,
not any principle, will decide whom we save and whom we
lcave to torture. Rejecting a checkerboard solution seems
perverse in the same way when the alternative will be the
general triumph of the principle we oppose. The internal
compromise would have rescued some, chosen arbitrarily
irom an injustice that others will be left to suffer, but the al-
lernative would have been to rescue none. Someone may
now say: nevertheless, though checkerboard solutions may
he desirable for that reason on some occastons, we do better
(o reject their use out of hand in advance, because we have
reason to think that in the long run more discrete injustice
will be created than avoided through these solutions. But
that would be a plausible prediction only for members of a
constant and self-conscious majority of opinion, and if such
a majority existed so would a self-conscious minority that
would have the opposite opinion. So we have no hope of
finding here a common reason for rejecting checkerboard so-
lutions.

But perhaps we are looking in the wrong direction. Per-
haps our common reason is not any prediction about the
number of cases of injustice that the checkerboard strategy
would produce or prevent, but our conviction that no one
should actively engage in producing what he believes to be
injustice. We might say: no checkerboard statute could be
¢nacted unless a majority of the legislators voted for provi-
sions they thought unjust. But this objection begs the main
question. If each member of the legistature who votes for a
checkerboard compromise does so not because he himself has
no principles but because he wants to give the maximum
possible effect to the principles he thinks right, then how has
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anyone behaved irresponsibly? Even if we were to accept
that no legislator should vote for the compromise, this would
not explain why we should reject the compromise as an out-
come. For we can easily imagine a legislative structure that
would produce compromise statutes mechanically, as a
function of the different opinions about strict liability or ra-
cial discrimination or abortion among the vanous legisla-
tors, without any legislator being asked or required to vote
for the compromise as a package. It might be understood in
advance that the proportion of women who would be per-
mitted an abortion would be fixed by the ratio of votes for
permitting all abortions to total votes. If we still object, then
our objection cannot be based on the principle that no indi-
vidual should vote against his conscience.

So it seems we have no reason of justice for rejecting the
checkerboard strategy in advance, and strong reasons of
fairness for endorsing i1t. Yet our instincts condemn it. In-
deed many of us, to different degrees in different situations,
would reject the checkerboard solution not only in general
and in advance, but even in particular cases if it were avail-
able as a possibility. We would prefer either of the alterna-
tive solutions to the checkerboard compromise. Even if 1
thought strict liability for accidents wrong in principle, 1
would prefer that manufacturers of both washing machines
and automobiles be held to that standard than that only one
of them be. I would rank the checkerboard solution not in-
termediate between the other two but third, below both, and
so would many other people. In some cases this instinct
might be explained as reflecting the unworkability or mefh-
ciency of a particular checkerboard solution. But many of
those we can imagine, like the abortion solution, are not par-
ticularly inefficient, and in any case our instinct suggests
that these compromises are wrong, not merely impractical.

Not everyone would condemn every checkerboard solu-
tion. People who believe very strongly that abortion 1s al-
ways murder, for example, may indeed think that the
checkerboard abortion statute is better than a wholly per-



INTEGRITY 183

missive law. They think that fewer murders are better than
nmore no matter how incoherent the compromise that pro-
duces fewer. If they rank the checkerboard solution last in
other circumstances, in the case of strict liability for manu-
facturers, for example, they nevertheless believe that internal
compromise is wrong, though for reasons that yield when the
substantive issue is very grave. So they share the instinct that
needs explaining. This instinct 1s likely to be at work, more-
over, in other, more complicated rankings they might make.
Suppose you think abortion is murder and that it makes no
difference whether the pregnancy is the result of rape.
Would you not think a statute prohibiting abortion except
in the case of rape distinctly better than a statute prohibiting
abortion except to women born in one specified decade each
century? At least if you had no reason to think either would
in fact allow more abortions? You see the first of these stat-
utes as a solution that gives effect to two recognizable prin-
ciples of justice, ordered in a certain way, even though you
reject one of the principles. You cannot treat the second
that way; it simply affirms for some people a principle it
denies to others. So for many of us, our preferences in partic-
ular cases pose the same puzzle as our more comprehensive
rejection of the checkerboard solution as a general strategy
for resolving differences over principle. We cannot explain
our hostility to internal compromise by appeal to principles
of etther fairness or justice as we have defined those virtues.

Astronomers postulated Neptune before they discovered
it. They knew that only another planet, whose orbit lay be-
yond those already recognized, could explain the behavior of
the nearer planets. Our instincts about internal compromise
suggest another political ideal standing beside justice and
fairness. Integrity is our Neptune. The most natural explana-
tion of why we oppose checkerboard statutes appeals to that
ideal: we say that a state that adopts these internal compro-
mises Is acting in an unprincipled way, even though no sin-
gle official who voted for or enforces the compromise has
done anything which, judging his individual actions by the
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ordinary standards of personal morality, he ought not to
have done. The state lacks integrity because it must endorse
principles to justify part of what it has done that it must re-
ject to justify the rest. That explanation distinguishes integ-
rity from the perverse consistency of someone who refuses to
rescue some prisoners because he cannot save all. If he had
saved some, selected arbitrarily, he would not have violated
any principle he needs to justify other acts. But a state does
act that way when it accepts a Solomonic checkerboard so-
lution; it 1s inconsistency in principle among the acts of the
state personified that integrity condemns.

Integrity and the Constitution

Checkerboard statutes are the most dramatic violations of
the ideal of integrity, and they are not unknown to our polit-
ical history. The United States Constitution contained at its
birth particularly hideous examples: the problem of slavery
was compromised by counting three-hfths of a state’s slaves
in determining the state’s representation in Congress and
forbidding Congress to limit the original states’ power to
import slaves, but only before 1808.° Integrity is flouted not
only in specific compromises of that character, however, but
whenever a community enacts and enforces different laws
each of which 1s coherent in itself, but which cannot be de-
fended together as expressing a coherent ranking of different
principles of justice or fairness or procedural due process. We
know that our own legal structure constantly violates integ-
rity in this less dramatic way. We cannot bring all the vari-
ous statutory and common-law rules our judges enforce
under a single coherent scheme of principle. (I discuss some
consequences of that fact in Chapter 11.) But we neverthe-
less accept integrity as a political ideal. It is part of our col-
lective political morality that such compromises are wrong,
that the community as a whole and not just individual offi-
clals one by one must act in a principled way.

In the United States this ideal is to some extent a matter
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of constitutional law, for the equal protection clause of the
Fourteenth Amendment i1s now understood to outlaw inter-
nal compromises over important matters of principle. The
Supreme Court relies on the language of equal protection to
strike down state legislation that recognizes fundamental
rights for some and not others. The Constitution requires
states to extend to all citizens certain rights—the right to free
speech, for example—but leaves them free to recognize
other, nonconstitutionally required rights if they wish. If a
state accepts one of these nonconstitutionally required rights
for one class of citizens, however, it must do so for all.'® The
Supreme Court’s controversial 1973 abortion ruling, for ex-
ample, allows states to prohibit abortions altogether in the
last trimester of pregnancy.'' But the Court would not allow
a state to prohibit an abortion in the last trimester only to
women born in even years.

This connection between integrity and the rhetoric of
equal protection 1s revealing. We insist on tntegrity because
we believe that internal compromises would deny what is
often called “equality before the law” and sometimes “for-
mal equality.” It has become fashionable to say that this
kind of equality is unimportant because it ofters little pro-
tection against tyranny. This denigration assumes, however,
that formal equality is only a matter of enforcing the rules,
whatever they are, that have been laid down in legislation,
in the spirit of conventionalism. The equal protection cases
show how important formal equality becomes when 1t 1s un-
derstood to require integrity as well as bare logical consis-
tency, when it demands fidelity not just to rules but to the
theories of fairness and justice that these rules presuppose by
way of justification.

We can find another lesson about the dimensions of integ-
rity in the constitutional system of the United States, a les-
son that will prove important later in this chapter. Integrity
holds within political communities, not among them, so any
opinion we have about the scope of the requirement of co-
herence makes assumptions about the size and character of
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these communities. The American Constitution provides a
federal system: it recognizes states as distinct political com-
munities and assigns them sovereignty over many issues of
principle. So there is no violation of political integrity in the
fact that the tort laws of some states differ from those of
others even over matters of principle. Each sovereign speaks
with a single voice, though not in harmony with other sover-
eigns. But in a federal system integrity makes demands on
the higher-order decisions, taken at the constitutional level,
about the division of power between the national and the
more local levels. Some scholars and politicians opposed to
the Supreme Court’s 1973 abortion decision now argue that
the Constitution should be understood to leave decisions
about abortion to the various states, so that some could per-
mit abortion on demand, others prohibit it in all circum-
stances, and others adopt intermediate regimes."” That
suggestion 1s not itself a checkerboard solution: each state
would retain a constitutional duty that its own abortion stat-
ute be coherent in principle, and the suggestion offers itself
as recognizing independent sovereigns rather than speaking
for all together. But a question of integrity remains: whether
leaving the abortion issue to individual states to decide dif-
ferently 1f they wish is coherent in principle with the rest of
the American constitutional scheme, which makes other 1im-
portant rights national in scope and enforcement.

IS INTEGRITY ATTRACTIVE?

I shall offer no further argument for my claim that our polit-
ical life recognizes integrity as a political virtue. The case is
now strong enough for the weight of interest to shift to the
other dimension of interpretation. Do we do well to interpret
our politics that way? Is our political culture more attractive
if seen as accepting that virtue? I have already described, in
Chapter 5, an obvious challenge to integrity. A pragmatist
anxious to reject integrity would attack the deep, working
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personification we use to define the ideal. We say that the
state as a whole does wrong In accepting an Internal com-
promise because “it”” then compromises “its” principles. The
pragmatist will insist that the state is not an entity that can
have principles to compromise. Neither the state nor its gov-
ernment is a person; they are collections of people, and if
none of these separate people has acted in any way inconsis-
tently with his or her own principles, what sense can it make
to say that the state they represent has done this?

The pragmatist who makes this argument tries to build
political responsibility out of ordinary, nonpolitical princi-
ples of morality. He proceeds in the fashion of our first argu-
ment, in Chapter 5, about the responsibility of shareholders
for defective automobiles, applying ordinary principles
about the responsibility of one person for injury to another.
He asks what each legislator might do, in the position he
happens to occupy, to reduce the total number of incidents
of injustice or unfairness according to his own views of what
justice and fairness require. If we follow the pragmatist in
this order of argument—if we begin with individual official
responsibility—we will reach his conclusion because we will
then lack any appropriate explanation of why a vote for a
checkerboard solution is wrong, any explanation of why a
particular official should regard the compromise as a worse
outcome than the outcome he regards as more uniformly
unjust. If, on the other hand, we insist on treating internally
compromised statutes as the acts of a single distinct moral
agent, then we can condemn them as unprincipled, and we
then have a reason for arguing that no official should con-
tribute to his state’s unprincipled acts. In order to defend the
legislative principle of integrity, therefore, we must defend
the general style of argument that takes the community itself
as a moral agent.

Our argument must be drawn from political virtue, not, so
far as this is supposed to be different, from metaphysics. We
must not say that integrity is a spectal virtue of politics be-
cause the state or community is a distinct entity, but that the
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community should be seen as a distinct moral agent because
the social and intellectual practices that treat community in
this way should be protected. Now we confront an obvious
and deep difficulty. We have grown accustomed in political
life to arguing about social and political institutions in a
certain way: by attacking or defending them on grounds of
justice or fairness. But we cannot hope to defend integrity in
this normal way because we know that integrity will some-
times conflict with what fairness and justice recommend. We
must expand the breadth of political argument if we are to
claim political integrity as a distinct ideal on its own. But
how? Here is one suggestion, though not the only possibility.
French revolutionary rhetoric recognized a political ideal we
have not yet considered. We should look for our defense of
integrity in the neighborhood of fraternity' or, to use its
more fashionable name, community.

I shall argue that a political society that accepts integrity
as a political virtue thereby becomes a special form of com-
munity, special in a way that promotes its moral authority to
assume and deploy a monopoly of coercive force. This is not
the only argument for integrity, or the only consequence of
recognizing it that citizens might value. Integrity provides
protection against partiality or deceit or other forms of offi-
cial corruption, for example. There is more room for favorit-
ism or vindictiveness in a system that permits manufacturers
of automobiles and of washing machines to be governed by
different and contradictory principles of hability. Integrity
also contributes to the efliciency of law in the way we no-
ticed earlier. If people accept that they are governed not only
by explicit rules laid down 1n past political decistons but by
whatever other standards flow from the principles these de-
cisions assume, then the set of recognized public standards
can expand and contract organically, as people become
more sophisticated in sensing and exploring what these
principles require in new circumstances, without the need
for detailed legislation or adjudication on each possible
point of conflict. This process works less effectively, to be
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sure, when people disagree, as inevitably they sometimes
will, about which principles are in fact assumed by the ex-
plicit rules and other standards of their community. But a
community that accepts integrity has a vehicle for organic
change, even if it is not always wholly effective, that it would
not otherwise have at all.

These consequences of integrity are practical. Others are
moral and expressive. We noticed in our initial, cursory dis-
cussion of integrity in the last chapter that many of our
political attitudes, collected in our instinct of group responsi-
bility, assume that we are in some sense the authors of the
political decisions made by our governors, or at least that we
have reason to think of ourselves that way. Kant and Rous-
seau based their conceptions of freedom on this ideal of self-
legislation.'* The ideal needs integrity, however, for a citizen
cannot treat himself as the author of a collection of laws that
are inconsistent in principle, nor can he see that collection as
sponsored by any Rousseauian general will.

The ideal of self-government has a special aspect that in-
tegrity promotes directly, and noticing this will lead us into
our main discussion of legitirnacy and political obligation.
Integrity expands and deepens the role individual citizens
can play in developing the public standards of their commu-
nity because it requires them to treat relations among them-
selves as characteristically, not just spasmodically, governed
by these standards. If people understood formal legislation
as only a matter of negotiated solutions to discrete problems,
with no underlying commitment to any more fundamental
public conception of justice, they would draw a sharp dis-
tinction between two kinds of encounters with fellow citi-
zens: those that fall within and those that fall outside the
scope of some past political decision. Integrity, in contrast,
insists that each citizen must accept demands on him, and
may make demands on others, that share and extend the
moral dimension of any explicit political decisions. Integrity
therefore fuses citizens’ moral and political lives: it asks the
good citizen, deciding how to treat his neighbor when their
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interests conflict, to interpret the common scheme of justice
to which they are both committed just in virtue of citizen-
ship."”

Integrity infuses political and private occasions each with
the spirit of the other to the benefit of both. This continuity
has practical as well as expressive value, because it facilitates
the organic style of change I mentioned a moment ago as a
practical advantage. But its expressive value is not ex-
hausted, as its practical value might be, when citizens dis-
agree about which scheme of justice is in fact embedded in
the community’s explicit political decisions. For the expres-
sive value is confirmed when people in good faith try to treat
one another in a way appropriate to common membership
in a community governed by political integrity and to see
each other as making this attempt, even when they disagree
about exactly what integrity requires in particular circum-
stances. Political obligation is then not just a matter of
obeying the discrete political decisions of the community one
by one, as political philosophers usually represent it. It be-
comes a more protestant idea: fidelity to a scheme of princi-
ple each citizen has a responsibility to identify, ultimately
for himself, as his community’s scheme.

THE PUZZLE OF LEGITIMACY

We now turn to the direct connection between integrity and
the moral authority of the law, and this bends our study
back toward the main argument of the book. I said that the
concept of law——the plateau where argument among con-
ceptions is most useful—connects law with the justification
of official coercion. A conception of law must explain how
what it takes to be law provides a general justification for the
exercise of coercive power by the state, a justification that
holds except in special cases when some competing argu-
ment is specially powerful. Each conception’s organizing
center 1s the explanation it offers of this justifying force.
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Every conception therefore faces the same threshold prob-
lem. How can anything provide even that general form of jus-
tification for coercion in ordinary politics? What can ever
give anyone the kind of authorized power over another that
politics supposes governors have over the governed? Why
does the fact that a majority elects a particular regime, for
example, give that regime legitimate power over those who
voted against it?

This 1s the classical problem of the legitimacy of coercive
power. It rides on the back of another classical problem: that
of political obligation. Do citizens have genuine moral obli-
gations just in virtue of law? Does the fact that a legislature
has enacted some requirement in itself give citizens a moral
as well as a practical reason to obey? Does that moral reason
hold even for those citizens who disapprove of the legislation
or think it wrong in principle? If citizens do not have moral
obligations of that character, then the state’s warrant for
coercion is seriously, perhaps fatally, undermined. These two
issues—whether the state is morally legitimate, in the sense
that it iIs justified in using force against its citizens, and
whether the state’s decisions impose genuine obligations on
them-—are not identical. No state should enforce all of a citi-
zen’s obligations. But though obligation is not a sufhicient
condition for coercion, it is close to a necessary one. A state
may have good grounds in some special circumstances for
coercing those who have no duty to obey. But no general pol-
icy of upholding the law with steel could be justified if the
law were not, in general, a source of genuine obligations.

A state is legitimate if its constitutional structure and
practices are such that its citizens have a general obligation
to obey political decisions that purport to impose duties on
them. An argument for legitimacy need only provide reasons
for that general situation. It need not show that a govern-
ment, legitimate in that sense, therefore has moral authority
to do anything it wants to its citizens, or that they are obli-
gated to obey every decision it makes. I shall argue that a
state that accepts integrity as a political ideal has a better
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case for legitimacy than one that does not. If that is so, it
provides a strong reason of the sort we have just now been
seeking, a reason why we would do well to see our political
practices as grounded in that virtue. It provides, in particu-
lar, a strong argument for a conception of law that takes in-
tegrity to be fundamental, because any conception must
explain why law is legitimate authority for coercion. Our
claims for integrity are thus tied into our main project of
finding an attractive conception of law.

Tactt Consent

Philosophers make several kinds of arguments for the legiti-
macy of modern democracies. One argument uses the idea of
a social contract, but we must not confuse it with arguments
that use that idea to establish the character or content of
justice. John Rawls, for example, proposes an imaginary so-
cial contract as a device for selecting the best conception of
Justice in the circumstances of utopian political theory. He
argues that under specified conditions of uncertainty every-
one would choose certain principles of justice as in his inter-
ests, properly understood, and he says that these principles
are therefore the right principles for us.'® Whatever we may
think of his suggestion, it has no direct connection to our
present problem of legitimacy in the circumstances of ordi-
nary politics where Rawls’s principles of justice are very far
from dominion. It would be very different, of course, if every
citizen were a party to an actual, historical agreement to ac-
cept and obey political decisions taken in the way his com-
muntty’s political decisions are in fact taken. Then the
historical fact of agreement would provide at least a good
prima facie case for coercion even in ordinary politics. So
some political philosophers have been tempted to say that
we have in fact agreed to a social contract of that kind tac-
itly, by just not emigrating when we reach the age of con-
sent. But no one can argue that very long with a straight
face. Consent cannot be binding on people, in the way this



INTEGRITY 193

argument requires, unless it is given more freely, and with
more genuine alternate choice, than just by declining to
build a life from nothing under a foreign flag. And even if
the consent were genuine, the argument would fail as an ar-
gument for legitimacy, because a person leaves one sovereign
only to join another; he has no choice to be free from sover-
eigns altogether.

The Duty to Be Just

Rawls argues that people in his original position would rec-
ognize a natural duty to support institutions that meet the
tests of abstract justice and that they would extend this duty
to the support of institutions not perfectly just, at least when
the sporadic injustice lay in decisions reached by fair, ma-
joritarian institutions.'” Even those who reject Rawls’s gen-
eral method might accept the duty to support just or nearly
just institutions. That duty, however, does not provide a
good explanation of legitimacy, because it does not tie politi-
cal obligation sufhiciently tightly to the particular commu-
nity to which those who have the obligation belong; it does
not show why Britons have any special duty to support the
institutions of Britain. We can construct a practical, contin-
gent argument for the special duty. Britons have more op-
portunity to ald British institutions than those of other
nations whose Institutions they also think mainly just. But
this practical argument fails to capture the intimacy of the
special duty. It fails to show how legitimacy flows {from and
defines citizenship. This objection points away from justice,
which 15 conceptually umversalistic, and toward integrity,
which is already more personal in its different demands on
different communities, as the parent of legitimacy.

Farr Play

The most popular defense of legitimacy i1s the argument
from fair play:'® if someone has received benefits under a
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standing political organization, then he has an obligation to
bear the burdens of that organization as well, including an
obligation to accept its political decisions, whether or not he
has solicited these benefits or has in any more active way
consented to these burdens. This argument avoids the fan-
tasy of the argument from consent and the universality and
other defects of the argument from a natural duty of justice
and might therefore seem a stronger rival to my suggestion
that legitimacy is best grounded in integrity. But it 1s vul-
nerable to two counterarguments that have frequently been
noticed. First, the fair play argument assumes that people
can incur obligations simply by receiving what they do not
seek and would reject if they had the chance. This seems un-
reasonable. Suppose a philosopher broadcasts a stunning
and valuable lecture from a sound truck. Do all those who
hear it—even all those who enjoy and profit by it—owe him
a lecture fee?"”

Second, the fair play argument 1s ambiguous in a crucial
respect. In what sense does it suppose that people benefit
from political organization? The most natural answer is this:
someone benefits from a political organization if his overall
situation-—his “welfare” in the way economists use that
phrase—is superior under that organization to what it would
otherwise be. But everything then turns on the benchmark to
be used, on what “otherwise” means, and when we try to
specify the benchmark we reach a dead end. The principle is
plainly too strong—it justifies nothing—if it requires show-
ing that each citizen is better off under the standing political
system than he would be under any other system that might
have developed in its place. For that can never be shown for
all the citizens the principle is meant to embrace. And it is
plainly too weak—it is too easy to satisfy and therefore justi-
fies too much—if it requires showing only that each citizen is
better off under the standing organization than he would be
with no soctal or political organization at all, that 1s, under a
Hobbesian state of nature.

We can deflect this second objection if we reject the
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“natural” interpretation I described of the crucial idea of
benefit. Suppose we understand the argument in a different
way: it assumes not that each citizen’s welfare, judged in
some politically neutral way, has been improved by a partic-
ular social or political organization, but that each has re-
ceived the benefits of that organization. That is, that he has
actually received what is due him according to the standards
of justice and fairness on which it is constructed. The princi-
ple of fair play, understood that way, states at least a condi-
tion necessary to legitimacy. If a community does not aim to
treat someone as an equal, even according to its own lights,
then its claim to his political obligation 1s fatally compro-
mised. But it remains unclear how the negative fact that so-
ciety has not discriminated against someone in this way,
according to its own standards, could supply any positive
reason why he should accept its laws as obligations. Indeed,
the first objection I described becomes more powerful yet if
we make this response to the second. For now the argument
from fair play must be understood as claiming, not that
someone incurs an obligation when his welfare is improved
in a way he did not seek, but that he incurs an obligation by
being treated in a way that might not even improve his wel-
fare over any appropriate benchrnark. For there is nothing in
the fact that some individual has been treated fairly by his
community according to its own standards that guarantees
him any further, more material advantage.

OBLIGATIONS OF COMMUNITY
Crrcumstances and Conditions

Is it true that no one can be morally affected by being given
what he does not ask for or choose to have? We will think so
if we consider only cases of benefits thrust upon us by strang-
ers like philosophers in sound trucks. Our convictions are
quite different, however, when we have in mind obligations
that are often called obligations of role but that I shall call,
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generically, associative or communal obligations. I mean the
special responsibilities social practice attaches to member-
ship in some biological or social group, like the responsibil-
ities of family or friends or neighbors, Most people think that
they have associative obligations just by belonging to groups
defined by social practice, which is not necessarily a matter
of choice or consent, but that they can lose these obligations
if other members of the group do not extend them the bene-
fits of belonging to the group. These common assumptions
about associative responsibilities suggest that political oblt-
gation might be counted among them, in which case the two
objections to the argument from fair play would no longer
be pertinent. On the whole, however, philosophers have ig-
nored this possibility, I believe for two reasons. First, com-
munal obligations are widely thought to depend upon
emotional bonds that presuppose that each member of the
group has personal acquatntance of all others, which of
course cannot be true in large political communities. Sec-
ond, the idea of spectal communal responsibilities holding
within a large, anonymous community smacks of national-
ism, or even racism, both of which have been sources of very
great suffering and injustice.

We should therefore reflect on the character of familiar
assoclative obligations to see how far these apparent objec-
tions actually hold. Associative obligations are complex, and
much less studied by philosophers than the kinds of personal
obligations we incur through discrete promises and other de-
liberate acts. But they are an important part of the moral
landscape: for most people, responsibilities to family and
lovers and friends and union or office colleagues are the most
important, the most consequential obligations of all. The
history of social practice defines the communal groups to
which we belong and the obligations that attach to these. It
defines what a family or a neighborhood or a professional
colleague 15, and what one member of these groups or holder
of these titles owes to another. But social practice defines
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groups and obligations not by the fiat of ritual, not through
the explicit extension of conventions, but in the more com-
plex way brought in with the interpretive attitude. The con-
cepts we use to describe these groups and to claim or reject
these obligations are interpretive concepts; people can sensi-
bly argue in the interpretive way about what friendship
really is and about what children really owe their parents in
old age. The raw data of how friends typically treat one an-
other are no more conclusive of an argument about the obli-
gations of friendship than raw data were conclusive for
arguments about courtesy in the community I imagined or
for arguments about law for us.

Suppose we tried to compose, not just an interpretation of
a single associative practice, like family or friendship or
neighborhood, but a more abstract interpretation of the yet
more general practice of associative obligation itself. I can-
not carry that project very far here or develop any deep and
thorough study of that abstract practice. But even a quick
survey shows that we cannot account for the general practice
if we accept the principle many philosophers have found so
appealing, that no one can have special obligations to partic-
ular people except by choosing to accept these. The connec-
tion we recognize between communal obligation and choice
is much more complex and more a matter of degree that
varies from one form of communal association to another.
Even associations we consider mainly consensual, like
friendship, are not formed in one act of deliberate contrac-
tual commitment, the way one joins a club, but instead de-
velop through a series of choices and events that are never
seen, one by one, as carrying a commitment of that kind.

We have friends to whom we owe obligations in virtue of a
shared history, but it would be perverse to describe this as a
history of assuming obligations. On the contrary, it is a history
of events and acts that attract obligations, and we are rarely
even aware that we are entering upon any special status as
the story unfolds. People become self-conscious about the
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obligations of friendship in the normal case only when some
situation requires them to honor these obligations, or when
they have grown weary of or embarrassed by the friendship,
and then it 1s too late to reject them without betrayal. Other
forms of association that carry special responsibilities—of ac-
ademic colleagueship, for example—are even less a matter of
free choice: someone can become my colleague even though I
voted against his appointment. And the obligations some
members of a family owe to others, which many people
count among the strongest fraternal obligations of all, are
matters of the least choice.”

We must therefore account for associative obligations, if
we accept these at all, in the different way I suggested a mo-
ment ago in describing how most people think of them. We
have a duty to honor our responsibilities under social prac-
tices that define groups and attach special responsibilities to
membership, but this natural duty holds only when certain
other conditions are met or sustained. Reciprocity is promi-
nent among these other conditions. I have special responsi-
bilities to my brother in virtue of our brotherhood, but these
are sensitive to the degree to which he accepts such responsi-
bilities toward me; my responsibilities to those who claim
that we are friends or lovers or neighbors or colleagues or
countrymen are equally contingent on reciprocity. But we
must be careful here: if associative concepts are interpre-
tive—if it can be an open question among friends what
friendship requires—then the reciprocity we demand can-
not be a matter of each doing for the other what the latter
thinks friendship concretely requires. Then friendship would
be possible only between people who shared a detailed
conception of friendship and would become automati-
cally more contractual and deliberative than it is, more
a matter of people checking in advance to see whether
their conceptions matched well enough to allow them to be
friends.”!

The reciprocity we require for associative obligations must
be more abstract, more a question of accepting a kind of re-
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sponsibility we need the companion ideas of integrity and
interpretation to explain. Friends have a responsibility to
treat one another as friends, and that means, put subjec-
tively, that each must act out of a conception of friendship
he is ready to recognize as vulnerable to an interpretive test,
as open to the objection that this 1s not a plausible account
of what friendship means in our culture. Friends or family or
neighbors need not agree in detail about the responsibilities
attached to these forms of organization. Associative obliga-
tions can be sustained among people who share a general
and diffuse sense of members’ special rights and responsibil-
ities from or toward one another, a sense of what sort and
level of sacrifice one may be expected to make for another. I
may think friendship, properly understood, requires that I
break promises to others to help a friend in need, and 1 will
not refuse to do this for a friend just because he does not
share this conviction and would not do it for me. But I will
count him a friend and feel this obligation only if I believe
he has roughly the same concern for me as I thereby show for
him, that he would make important sacrifices for me of some
other sort.

Nevertheless, the members of a group must by and large
hold certain attitudes about the responsibilities they owe one
another if these responsibilities are to count as genuine fra-
ternal obligations. First, they must regard the group’s obli-
gations as special, holding distinctly within the group, rather
than as general duties its members owe equally to persons
outside it. Second, they must accept that these responsibil-
ities are personal: that they run directly from each member to
each other member, not just to the group as a whole in some
collective sense. My brother or my colleague may think he
has responsibilities to the reputation of the family or the uni-
versity he best acquits by concentrating on his own career
and thus denying me help when I need it or company when I
want it. He may be right about the best use of his time over-
all from the standpoint of the general good of these partic-
ular communities. But his conduct does not form the
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necessary basis for my continuing to recognize fraternal ob-
ligations toward him.

Third, members must see these responsibilities as flowing
from a more general responsibility each has of concern for the
well-being of others in the group; they must treat discrete
obligations that arise only under special circumstances, ltke
the obligation to help a friend who is in great financial need,
as derivative from and expressing a more general responsibil-
ity active throughout the association in different ways. A
commercial partnership or joint enterprise, conceived as a
fraternal association, is in that way different from even a
long-standing contractual relationship. The former has a life
of its own: each partner 1s concerned not just to keep explicit
agreements hammered out at arm’s length but to approach
each issue that arises in their joint commercial life in a man-
ner reflecting special concern for his partner as partner. Dif-
ferent forms of association presuppose different kinds of
general concern each member is assumed to have for others.
The level of concern 1s different—I need not act toward my
partner as if I thought his welfare as important as my
son’s—and also its range: my concern for my union
“brother” is general across the economic and productive life
we share but does not extend to his success in social life, as
my concern for my biological brother does. (Of course my
union colleague may be my friend as well, in which case my
overall responsibilities to him will be aggregative and com-
plex.) But within the formn or mode of life constituted by a
communal practice, the concern must be general and must
provide the foundation for the more discrete responsibilities.

Fourth, members must suppose that the group’s practices
show not only concern but an equal concern for all members.
Fraternal associations are in that sense conceptually egali-
tarian. They may be structured, even hierarchical, in the
way a family is, but the structure and hierarchy must reflect
the group’s assumption that its roles and rules are equally in
the interests of all, that no one’s life 1s more important than
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anyone else’s. Armies may be fraternal organizations if that
condition is met. But caste systems that count some members
as inherently less worthy than others are not fraternal and
yield no communal responsibilities.

We must be careful to distinguish, then, between a “bare”
community, a community that meets the genetic or geo-
graphical or other historical conditions identified by social
practice as capable of constituting a fraternal community,
and a “true” community, a bare community whose practices
of group responsibility meet the four conditions just identi-
fied. The responsibilities a true community deploys are spe-
cial and individualized and display a pervasive mutual
concern that fits a plausible conception of equal concern.
These are not psychological conditions. Though a group
will rarely meet or long sustain them unless its members by
and large actually feel some emotional bond with one an-
other, the conditions do not themselves demand this. The
concern they require is an interpretive property of the
group’s practices of asserting and acknowledging responsi-
bilities—these must be practices that people with the right
level of concern would adopt—not a psychological property
of some fixed number of the actual members. So, contrary to
the assumption that seemed to argue against assimilating
political to associative obligations, associative communities
can be larger and more anonymous than they could be if it
were a necessary condition that each member love all others,
or even that they know them or know who they are.

Nor does anything in the four conditions contradict our
initial premise that obligations of fraternity need not be fully
voluntary. If the conditions are met, people in the bare com-
munity have the obligations of a true community whether or
not they want them, though of course the conditions will not
be met unless most members recognize and honor these obli-
gations. It is therefore essential to insist that true commu-
nities must be bare communities as well. People cannot be
made involuntary “honorary” members of a community to
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which they do not even “barely’” belong just because other
members are disposed to treat them as such. I would not be-
come a citizen of Fiji if people there decided for some reason
to treat me as one of them. Nor am I the friend of a stranger
sitting next to me on a plane just because he decides he is a
friend of mine.

Conflicts with Justice

An important reservation must be made to the argument so
far. Even genuine communities that meet the several condi-
tions just described may be unjust or promote injustice and
so produce the conflict we have already noticed in different
ways, between the integrity and justice of an institution.
Genuine communal obligations may be unjust in two ways.
First, they may be unjust to the members of the group: the
conception of equal concern they reflect, though sincere,
may be defective. It may be a firm tradition of family orga-
nization in some community, for example, that equal con-
cern for daughters and sons requires parents to exercise a
kind of dominion over one relaxed for the other.”* Second,
they may be unjust to people who are not members of the
group. Social practice may define a racial or religious group
as associative, and that group may require its members to
discriminate against nonmembers socially or in employment
or generally. If the consequences for strangers to the group
are grave, as they will be if the discriminating group is large
or powerful within a larger community, this will be unjust.”
In many cases, requiring that sort of discrimination will
conflict, not just with duties of abstract justice the group’s
members owe everyone else, but also with associative obliga-
tions they have because they belong to larger or different as-
soclative communities. For if those who do not belong to my
race or religion are my neighbors or colleagues or (now I an-
ticipate the argument to follow) my fellow citizens, the
question arises whether I do not have responsibilities to
them, flowing from those associations, that I ignore in defer-



INTEGRITY 203

ring to the responsibilities claimed by my racial or religious
group.

We must not forget, in puzzling about these various con-
flicts, that associative responsibilities are subject to interpre-
tation, and that justice will play its normal interpretive role
in deciding for any person what his associative responsibil-
ities, properly understood, really are. If the bare facts of so-
cial practice are indecisive, my belief that it is unjust for
parents to exercise absolute dominion over their children
will influence my convictions about whether the institution
of family really has that feature, just as a citizen’s beliefs
about the justice of social rank influences his beliefs about
courtesy in the imaginary community of Chapter 2. Even if
the practice of dominion is settled and unquestioned, the in-
terpretive attitude may isolate it as a mistake because it is
condemned by principles necessary to justify the rest of the
institution. There 1s no guarantee, however, that the inter-
pretive attitude will always justify reading some apparently
unjust feature of an associative institution out of it. We may
have to concede that unjust dominion lies at the heart of
some culture’s practices of family, or that indefensible dis-
crimination 1s at the heart of its practices of racial or reli-
gious cohesion. Then we will be aware of another possibility
we have also noticed before, in other contexts. The best in-
terpretation may be a deeply skeptical one: that no compe-
tent account of the institution can fail to show it as
thoroughly and pervasively unjust, and that 1t should there-
fore be abandoned. Someone who reaches that conclusion
will deny that the practice can impose genuine obligations at
all. He thinks the obligations it purports to impose are
wholly canceled by competing moral principle.

So our account of associative obligation now has the fol-
lowing rather complex structure. It combines matters of so-
cial practice and matters of critical Interpretation in the
following way. The question of communal obligation does
not arise except for groups defined by practice as carrying
such obligations: associative communities must be bare com-
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munities first. But not every group established by social
practice counts as associative: a bare community must meet
the four conditions of a true communtty before the responsi-
bilities it declares become genuine. Interpretation is needed
at this stage, because the question whether the practice
meets the conditions of genuine community depends on how
the practice is properly understood, and that is an interpre-
tive question. Since interpretation is in part a matter of
justice, this stage may show that apparently unjust responsi-
bilities are not really part of the practice after all, because
they are condemned by principles needed to justify other re-
sponsibilities the practice imposes. But we cannot count on
this: the best interpretation available may show that its un-
just features are compatible with the rest of 1its structure.
Then, though the obligations it imposes are prima facie gen-
uine, the question arises whether the injustice 1s so severe
and deep that these obligations are canceled. That is one
possibility, and practices of racial unity and discrimination
seem likely examples. But sometimes the injustice will not be
that great; dilernmas are then posed because the unjust obli-
gations the practice creates are not entirely erased.

I can illustrate this complex structure by expanding an
example already used. Does a daughter have an obligation
to defer to her father’s wishes in cultures that give parents
power to choose spouses for daughters but not sons? We ask
first whether the four conditions are met that transform the
bare institution of family, in the form this has taken there,
into a true community, and that raises a nest of interpretive
questions in which our convictions about justice will figure.
Does the culture genuinely accept that women are as impor-
tant as men? Does it see the special parental power over
daughters as genuinely in the daughters’ interest? If not, if
the discriminatory treatment of daughters i1s grounded in
some more general assumption that they are less worthy
than sons, the association is not genuine, and not distinctly
associative responstbilities, of any character, arise from it. If
the culture does accept the equality of the sexes, on the other
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hand, the discrimination against daughters may be so in-
consistent with the rest of the institution of family that it
may be seen as a mistake within it and so not a real require-
ment even if the institution i1s accepted. Then the conflict
disappears for that reason.

But suppose the culture accepts the equality of sexes but
in good fatth thinks that equality of concern requires pater-
nalistic protection for women in all aspects of family life,
and that parental control over a daughter’s marriage is con-
sistent with the rest of the institution of family, If that insti-
tution is otherwise seriously unjust—if it forces family
members to commit crimes in the interest of the family, for
example—we will think it cannot be justified in any way
that recommends continuing it. Our attitude is fully skepti-
cal, and again we deny any genuine associative responsibil-
ities and so deny any conflict. Suppose, on the other hand,
that the institution’s paternalism is the only feature we are
disposed to regard as unjust. Now the conflict 1s genuine.
The other responsibilities of family membership thrive as
genuine responsibilities. So does the responsibility of a
daughter to defer to parental choice in marriage, but this
may be overridden by appeal to freedom or some other
ground of rights. The difference is important: a daughter
who marries against her father’s wishes, in this version of the
story, has something to regret. She owes him at least an ac-
counting, and perhaps an apology, and should in other ways
strive to continue her standing as a member of the commu-
nity she otherwise has a duty to honor.

I have paid such great attention to the structure of asso-
ciative obligation, and to the character and occasions of its
conflict with other responsibilities and rights, because my
aim is to show how political obligation can be seen as asso-
ciative, and this can be plausible only if the general structure
of associative obligations allows us to account for the condi-
tions we feel must be met before political obligation arises,
and the circumstances we believe must either defeat it or
show 1t in conflict with other kinds of obligations. The dis-
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cussion just concluded echoes our first discussion, in Chap-
ter 3, about the kinds of conflict citizens and judges might
discover between the law of their community and more
abstract justice. We used, there, much the same structure
and many of the same distinctions to disentangle the moral
and legal issues posed by law in wicked places. That echo
supports our present hypothesis that political obligation—
including an obligation to obey the law—is a form of
associative obligation. Our study of conflict within associa-
tive obligation is important, too, in responding to an objec-
tion to that hypothesis I noticed briefly earlier. The
objection complains that treating political obligation as as-
sociative supports the more unattractive aspects of national-
ism, including its strident approval of war for national
self-interest. We can now reply that the best interpretation of
our own political practices disavows that feature, which 1s
anyway no longer explicitly endorsed even by bare practice.
When and where it is endorsed any conflict between militant
nationalism and standards of justice must be resolved in
favor of the latter. Neither of these claims threatens the more
wholesome ideals of national community and the special re-
sponsibilities these support, which we are about to consider.

FRATERNITY AND POLITICAL COMMUNITY

We are at last able to consider our hypothesis directly: that
the best defense of political legitimacy—the right of a politi-
cal community to treat its members as having obligations in
virtue of collective community decisions—is to be found not
in the hard terrain of contracts or duties of justice or obliga-
tions of fair play that might hold among strangers, where
philosophers have hoped to find it, but in the more fertile
ground of fraternity, community, and their attendant obli-
gations. Political association, like family and friendship and
other forms of association more local and intimate, is in itself
pregnant of obligation. It is no objection to that claim that
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most people do not choose their political communities but
are born into them or brought there in childhood. If we ar-
range familiar fraternal communities along a spectrum
ranging from full choice to no choice in membership, politi-
cal communities fall somewhere in the center. Political obli-
gations are less involuntary than many obligations of family,
because political communities do allow people to emigrate,
and though the practical value of this choice is often very
small the choice itself is important, as we know when we
contemplate tyrannies that deny it. So people who are mem-
bers of bare political communities have political obligations,
provided the other conditions necessary to obligations of fra-
ternity, appropriately defined for a political community, are
met,

We must therefore ask what account of these conditions is
appropriate for a political community, but first we should
pause to consider the following complaint about this “solu-
tion” of the problem of legitimacy. “It does not solve the
problem but evades it by denying there 1s any problem at
all.” There is some justice in this complaint, but not enough
to be damaging here. The new approach, it is true, relocates
the problem of legitimacy and so hopes to change the char-
acter of the argument. It asks those who challenge the very
possibility of political legitimacy to broaden their attack and
either deny all associative obligations or show why political
obligation cannot be associative. It asks those who defend le-
gitimacy to test their claims on a new and expanded field of
argument. [t invites political philosophers of either disposi-
tion to consider what a bare political community must be
like before it can claim to be a true community where com-
munal obligations flourish.

We have no difficulty finding in political practice the con-
ditions of bare community. People disagree about the
boundaries of political communities, particularly in colonial
circumstances or when standing divisions among nations ig-
nore important historical or ethnic or religious identities.
But these can be treated as problems of interpretation, and
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anyway they do not arise in the countries of our present
main concern. Practice defines the boundaries of Great Brit-
ain®* and of the several states of the United States well
enough for these to be eligible as bare political communities.
We have noticed this already: we noticed that our most
widespread political convictions suppose the officials of these
communities to have special responsibilities within and to-
ward their distinct communities.” We also have no diffi-
culty in describing the main obligations associated with
political communities. The central obligation is that of gen-
eral fidelity to law, the obligation political philosophy has
found so problematic. So our main interest lies in the four
conditions we identified. What form would these take in a
political community? What must politics be like for a bare
political society to become a true fraternal mode of associa-
tion?

Three Models of Community

We are able to imagine political society as associative only
because our ordinary political attitudes seem to satisfy the
first of our four conditions. We suppose that we have special
interests in and obligations toward other members of our
own nation. Americans address their political appeals, their
demands, visions, and ideals, in the first instance to other
Americans; Britons to other Britons; and so forth. We treat
community as prior to justice and fairness in the sense that
questions of justice and fairness are regarded as questions of
what would be fair or just within a particular political
group. In that way we treat political communities as true as-
sociative communities. What further assumptions about the
obligations and responsibilities that flow from citizenship
could justify that attitude by satisfying its other conditions?
This is not a question of descriptive sociology, though that
discipline may have a part to play in answering it. We are
not concerned, that is, with the empirical question of which
attitudes or institutions or traditions are needed to create
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and protect political stability, but with the interpretive
question of what character of mutual concern and responsi-
bility our political practices must express in order to justify
the assumption of true community we seem to make.

A community’s political practices might aim to express
one of three general models of political association. Each
model describes the attitudes members of a political commu-
nity would self-consciously take toward one another if they
held the view of community the model expresses. The first
supposes that members of a community treat their associa-
tion as only a de facto accident of history and geography,
among other things, and so as not a true associative commu-
nity at all. People who think of their community this way
will not necessartly treat others only as means to their own
personal ends. That is one possibility: imagine two strangers
from nations that despise each other’s morals and religion
are washed up on a desert island after a naval battle between
the two countries. The strangers are thrown together ini-
tially by circumstance and nothing more. Each may need
the other and may refrain from killing him for that reason.
They may work out some division of labor, and each may
hold to the agreement so long as he thinks it is to his advan-
tage to do so, but not beyond that point or for any other
reason. But there are other possibilities for de facto associa-
tion. People might regard their political community as
merely de facto, not because they are selfish but because they
are driven by a passion for justice in the world as a whole
and see no distinction between their commumty and others.
A political official who takes that view will think of his con-
stituents as people he 1s in a position to help because he has
spectal means—those of his office—for helping them that are
not, regrettably, available for helping other groups. He will
think his responsibilities to his own community special in no
other way, and therefore not greater in principle. So when he
can improve justice overall by subordinating the interests of
his own constituents, he will think it right to do so.

I call the second model of community the ‘“‘rulebook”
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model. It supposes that members of a political community
accept a general commitment to obey rules established in a
certain way that is special to that community, Imagine self-
interested but wholly honest people who are competitors in a
game with fixed rules or who are parties to a limited and
transient commercial arrangement. They obey the rules they
have accepted or negotiated as a matter of obligation and
not merely strategy, but they assume that the content of
these rules exhausts their obligation. They have no sense
that the rules were negotiated out of common commitment
to underlying principles that are themselves a source of fur-
ther obligation; on the contrary, they take these rules to rep-
resent a compromise between antagonistic Interests or points
of view. If the rules are the product of special negotiation, as
in the contract case, each side has tried to give up as little in
return for as much as possible, and it would therefore be un-
fair and not merely mistaken for either to claim that their
agreement embraces anything not explicitly agreed.

The conventionalist’s conception of law we considered in
Chapter 4 1s a natural mate to this rulebook model of com-
munity. Conventionalism suits people each trying to ad-
vance his or her own conception of justice and fairness in the
right relation through negotiation and compromise, subject
only to the single overriding stipulation that once a compro-
mise has been reached in the appropriate way, the rules that
form its content will be respected until they are changed by
a fresh compromise. A conventionalist philosophy coupled
to a rulebook model of community would accept the internal
compromises of our checkerboard statutes, as compromises
reached through negotiation that ought to be respected as
much as any other bargain. The first two models of commu-
nity—community as a matter of circumstance and as a mat-
ter of rules—agree in rejecting the only basis we might have
for opposing checkerboard compromises, which is the idea
of integrity, that the community must respect principles
necessary to justify one part of the law in other parts as
well.
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The third model of community is the model of principle.
It agrees with the rulebook model that political community
requires a shared understanding, but it takes a more gener-
ons and comprehensive view of what that understanding is.
It insists that people are members of a genuine political com-
munity only when they accept that their fates are linked in
the following strong way: they accept that they are governed
by common principles, not just by rules hammered out in
political compromise. Politics has a different character for
such people. It is a theater of debate about which principles
the community should adopt as a system, which view it
should take of justice, fairness, and due process, not the dif-
ferent story, appropriate to the other models, in which each
person tries to plant the flag of his convictions over as large a
domain of power or rules as possible. Members of a society of
principle accept that their political rights and duties are not
exhausted by the particular decisions their political institu-
tions have reached, but depend, more generally, on the
scheme of principles those decisions presuppose and endorse.
So each member accepts that others have rights and that he
has duties lowing from that scheme, even though these have
never been formally 1dentified or declared. Nor does he sup-
pose that these further rights and duties are conditional on
his wholehearted approval of that scheme; these obligations
arise from the historical fact that his community has
adopted that scheme, which is then special to it, not the as-
sumption that he would have chosen 1t were the choice en-
tirely his. In short, each accepts political integrity as a
distinct political ideal and treats the general acceptance of
that i1deal, even among people who otherwise disagree about
political morality, as constitutive of political community.

Now our stage is properly set (or rather managed) for the
crucial question. Each of these three models of community
describes a general attitude that members of a political com-
munity take toward one another. Would political practices
expressing one or another of these attitudes satisfy the con-
ditions of true associative community we identified? We



212 INTEGRITY

need not pause long over the de facto model of circumstance.
It violates even the first condition: it adds nothing, by way of
any special attitudes of concern, to the circumstances that
define a bare political community. It admits community
among people who have no interest in one another except as
means to their own selfish ends. Even when this form of com-
munity holds among selfless people who act only to secure
justice and fairness in the world as they understand these
virtues, they have no special concern for justice and fairness
toward fellow members of their own community. {Indeed,
since their only concern is abstract justice, which is univer-
salistic in its character, they can have no basis for special
concern.)

The rulebook model of community might seem more
promising. For its members do show a special concern for
one another beyond each person’s general concern that jus-
tice be done according to his lights, a special concern that
each other person receive the full benefit of whatever politi-
cal decisions have in fact been taken under the standing po-
litical arrangements. That concern has the necessary
individualized character to satisfy the second condition: it
runs separately from each person directly to everyone else.
But it cannot satisfy the third, for the concern it displays is
too shallow and attenuated to count as pervasive, indeed to
count as genuine concern at all. People in a rulebook com-
munity are free to act in politics almost as selfishly as people
in a community of circumstances can. Each one can use the
standing political machinery to advance his own interests or
ideals. True, once that machinery has generated a discrete
decision in the form of a rule of law or a judicial decision,
they will accept a special obligation to secure the enforce-
ment of that decision for everyone whom it happens to ben-
efit. But that commitment is too formal, too disconnected
from the actual circumstances it will promote, to count as
expressing much by way of genuine concern, and that is why
it rings hollow as an expression of fraternity. It takes hold too
late in the political process; it permits someone to act at the



INTEGRITY 2113

crucial legislative stage with no sense of responsibility or
concern for those whom he pretends, once every possible ad-
vantage has been secured at their expense, to count as broth-
ers. The familiar version of the argument from fair
play—these are the rules under which you have benefited
and you must play by them—is particularly appropriate to a
rulebook community, which takes politics, as I said, to be a
kind of game. But that is the version of the argument most
vulnerable to all the objections we began by noticing.

The model of principle satisfies all our conditions, at least
as well as any model could in 2 morally pluralistic society. It
makes the responsibilities of citizenship special: each citizen
respects the principles of fairness and justice instinct in the
standing political arrangement of his particular community,
which may be different from those of other communities,
whether or not he thinks these the best principles from a
utopian standpoint. It makes these responsibilities fully per-
sonal: it commands that no one be left out, that we are all in
politics together for better or worse, that no one may be sac-
rificed, like wounded left on the battlefield, to the crusade
for justice overall. The concern it expresses is not shallow,
like the crocodile concern of the rulebook model, but gen-
uine and pervasive. It takes hold immediately politics begins
and is sustained through legislation to adjudication and en-
forcement. Everyone’s political acts express on every occa-
sion, in arguing about what the rules should be as well as
how they should be enforced, a deep and constant commit-
ment commanding sacrifice, not just by losers but also by the
powerful who would gain by the kind of logrolling and
checkerboard solutions integrity forbids. Its rationale tends
toward equality in the way our fourth condition requires: its
command of integrity assumes that each person is as worthy
as any other, that each must be treated with equal concern
according to some coherent conception of what that means.
An association of principle is not automatically a just com-
munity; its conception of equal concern may be defective or
it may violate rights of its citizens or citizens of other nations
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in the way we just saw any true associative community
might. But the model of principle satisfies the conditions of
true community better than any other model of community
that 1t is possible for people who disagree about justice and
fairness to adopt.

Here, then, 1s our case for integrity, our reason for striving
to see, so far as we can, both its legislative and adjudicative
principles vivid in our political life. A community of princi-
ple accepts integrity. It condemns checkerboard statutes and
less dramatic violations of that ideal as violating the associa-
tive character of its deep organization. Internally compro-
mised statutes cannot be seen as flowing from any single
coherent scheme of principle; on the contrary, they serve the
incompatible aim of a rulebook commumty, which is to
compromise convictions along lines of power. They contra-
dict rather than confirm the commitment necessary to make
a large and diverse political society a genuine rather than a
bare community: the promise that law will be chosen,
changed, developed, and interpreted in an overall principled
way. A community of principle, faithful to that promise, can
claim the authority of a genuine associative community and
can therefore claim moral legitimacy—that its collective de-
cisions are matters of obligation and not bare power—in the
name of fraternity. These claims may be defeated, for even
genuine associative obligations may conflict with, and must
sometimes yield to, demands of justice. But any other form
of community, whose officials rejected that commitment,
would from the outset forfeit any claim to legitimacy under
a fraternal 1deal.

The models of community used in this argument are ideal
in several ways. We cannot suppose that most people in our
own political societies self-consciously accept the attitudes of
any of them. I constructed them so that we could decide
which attitudes we should try to interpret our political prac-
tices to express, which is a different matter, and the exercise
warrants the following conclusion. If we can understand our
practices as appropriate to the model of principle, we can
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support the legitimacy of our institutions, and the political
obligations they assume, as a matter of fraternity, and we
should therefore strive to improve our institutions in that di-
rection. It bears repeating that nothing in this argument
suggests that the citizens of a nation state, or even a smaller
political community, either do or should feel for one another
any emotion that can usefully be called love. Some theories
of ideal community hold out that possibility: they yearn for
each citizen to embrace all others in emotions as profound,
and with an equivalent merger of personality, as those of
lovers or the most intimate friends or the members of an in-
tensely devoted family.”® Of course we could not interpret
the politics of any political community as expressing that
level of mutual concern, nor is this ideal attractive. The gen-
eral surrender of personality and autonomy it contemplates
would leave people too little room for leading their own lives
rather than being led along them; it would destroy the very
emotions it celebrates. Our lives are rich because they are
complex in the layers and character of the communities we
inhabit. If we felt nothing more for lovers or friends or col-
leagues than the most intense concern we could possibly feel
for all fellow citizens, this would mean the extinction not the
universality of love.

Summary

It is time to collect the strands of a long argument. This
chapter claims that any successful constructive interpreta-
tion of our political practices as a whole recognizes integrity
as a distinct political 1deal that sometimes calls for compro-
mise with other ideals. Since this 1s an interpretive claim, it
must be measured along two dimensions. Integrity as a polit-
tcal ideal fits and explains features of our constitutional
structure and practice that are otherwise puzzling. So its
standing as part of an overall successful interpretation of
these practices hinges on whether interpreting them in this
way helps show them in a better light. We noticed various
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reasons, both practical and expressive, a community might
have for accepting integrity as a political virtue. I empha-
sized one of these by constructing and contrasting three
models of community. I argued that a community of princi-
ple, which takes integrity to be central to politics, provides a
better defense of political legitimacy than the other models.
It assimilates political obligations to the general class of as-
sociative obligations and supports them in that way. This
defense 1is possible in such a community because a general
commitment to integrity expresses a concern by each for all
that 1s sufficiently special, personal, pervasive, and egalitar-
ian to ground communal obligations according to standards
for communal obligation we elsewhere accept.

Neither this argument nor the others we noticed more
briefly provides any conclusive argument for integrity on
first principles of political morality. I began by conceding
that integrity would have no distinct role to play in a com-
munity that was understood by all its members to be per-
fectly just and fair. I am defending an interpretation of our
own political culture, not an abstract and timeless political
morality; I claim only that the case for integrity is powerful
on the second, political dimension of interpretation, which
reinforces its strong claims on the first dimension of fit.

UNTIDY ENDNOTES

In the next several chapters we shall study a narrower and
more focused claim: that integrity is the key to the best con-
structive interpretation of our distinct legal practices and
particularly of the way our judges decide hard cases at law. I
shall argue that law as integrity provides a better interpreta-
tion of legal practice than the other two conceptions we have
considered. I must first add some further points to our gen-
eral account of integrity, however, points that could not
conveniently have been noticed in the main argument. I can
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do this most efficiently, I am afraid, by collecting observa-
tions in the untidy form of a list under two general headings.

Legislation and Adjudication

I do not claim, as part of my interpretive thesis, that our po-
litical practices enforce integrity perfectly. I conceded that it
would not be possible to bring all the discrete rules and other
standards enacted by our legislatures and still in force under
any single, coherent scheme of principle. Our commitment
to integrity means, however, that we must report this fact as
a defect, not as the desirable result of a fatr division of politi-
cal power between different bodies of opinion, and that we
must strive to remedy whatever inconsistencies in principle
we are forced to confront. Even this weaker claim requires
further qualification, or at least clarification.

I distinguished two branches or forms of integrity by list-
ing two principles: integrity in legislation and integrity in
adjudication. The first restricts what our legislators and
other lawmakers may properly do in expanding or changing
our public standards. The second requires our judges, so far
as this is possible, to treat our present system of public stan-
dards as expressing and respecting a coherent set of princi-
ples, and, to that end, to interpret these standards to find
implicit standards between and beneath the explicit ones.
Integrity, for us, is a virtue beside justice and fairness and
due process, but that does not mean that in either of the two
forms just distinguished integrity is necessarily or always
sovereign over the other virtues. The legislature should be
guided by the legislative principle of integrity, and that ex-
plains why it must not enact checkerboard statutes just out
of a concern for fairness. But checkerboard statutes are a fla-
grant and easily avoidable violation of integrity; it does not
follow that the legislature must never, in any circumstances,
make law more inconsistent in principle than it already is.

Suppose the legislature is persuaded that the standing
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scheme of accident law, which allows people compensation
for defective products only when the manufacturer is negli-
gent, is unjust, and therefore it proposes to enact a scheme of
strict liability for defective automobiles. Integrity would re-
quire it to enact strict liability for all other products as well.
But preparing an adequate general statute for all products
might take a great deal of legislative time that is needed for
other matters. Or the manufacturers of some products might
form a powerful lobby, making it politically impossible to
pass a general statute yet. In that case the legislature, faced
with a hard choice, might well be justified in enacting the
automobtle defect compensation statute alone, leaving other
products to another day or other days. Integrity condemns
the result, but justice recommends it over no change at all,
and on balance half the loaf might be better than none. The
legislature would abandon its general commitment to integ-
rity, and so forfeit the argument for legitimacy we canvassed,
if it made that choice in every case or even characteristically.
But that does not mean it should never choose justice over
integrity.

Nor is the adjudicative principle of integrity absolutely
sovereign over what judges must do at the end of the day.
That principle is decisive over what a judge recognizes as
law. It 1s sovereign, that is, over the grounds of law, because
it admits no other view of what “flows from” past political
decisions. But we saw in Chapter 3 that any theory about the
grounds of law abstracts from detailed issues about the force
of law. A judge who accepts integrity will think that the law
it defines sets out genuine rights litigants have to a decision
before him. They are entitled, in principle, to have their acts
and affairs judged in accordance with the best view of what
the legal standards of the community required or permitted
at the time they acted, and integrity demands that these
standards be seen as coherent, as the state speaking with a
single voice. But though this requirement honors the politi-
cal virtue of procedural due process, which would at least
prima facie be violated if people were judged against stan-
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dards other than the legal standards of the day, other and
more powerful aspects of political morality might outweigh
this requirement in particular and unusual circumstances.
Perhaps the law of the United States, properly interpreted in
deference to integrity, did include the Fugitive Slave Act en-
acted by Congress before the Civil War.?’ If a judge’s own
sense of justice condemned that act as deeply immoral be-
cause it required citizens to help send escaped slaves back to
their masters, he would have to consider whether he should
actually enforce it on the demand of a slave owner, or
whether he should lie and say that this was not the law after
all, or whether he should resign. The principle of integrity in
adjudication, therefore, does not necessarily have the last
word about how the coercive power of the state should be
used. But it does have the first word, and normally there is
nothing to add to what it says.

Integrity and Consistency

Is integrity only consistency (deciding like cases alike) under
a prouder name? That depends on what we mean by consis-
tency or like cases. If a political institution is consistent only
when it repeats its own past decisions most closely or pre-
cisely in point, then integrity is not consistency; 1t is some-
thing both more and less. Integrity demands that the public
standards of the community be both made and seen, so far
as this 1s possible, to express a single, coherent scheme of jus-
tice and fairness in the right relation. An institution that ac-
cepts that ideal will sometimes, for that reason, depart
from a narrow line of past decisions in search of fidelity to
principles conceived as more fundamental to the scheme
as a whole.

The plainest examples come from adjudication, and I
choose one that ilustrates only a partial victory for integrity
so far. For some time British judges declared that although
members of other professions were liable for damage caused
by their carelessness, barristers were immune from such
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liability. Consistency, narrowly understood, would have
required continuing that exception, but integrity con-
demns the special treatment of barristers unless it can be
justified in principle, which seems unlikely. The House of
Lords has now curtailed the exemption: to that extent it
has preferred integrity to narrow consistency.” Integrity will
not be satisfied, however, until the exemption is entirely
erased.

That observation might help to quiet a suspicion en-
couraged by the discussion so far. Integrity might seem too
conservative a basis for a conception of law, particularly in
contrast to pragmatism, its most powerful rival. The judge
who defers to integrity in deciding in favor of Mrs.
McLoughlin, in spite of his opinion that it would be better
to allow emotional damages to no one, seems timid beside
his pragmatist brother who sees no obstacles to making the
law better bit by bit. But once we grasp the difference be-
tween integrity and narrow consistency, this contrast be-
comes more complex. Integrity is a more dynamic and
radical standard than it first seemed, because it encourages a
judge to be wide-ranging and imaginattve in his search for
coherence with fundamental principle. In some cases, as in
McLoughlin on the premises just assumed, the judge who
takes integrity as his model will indeed seem more cautious
than the pragmatist. But in other cases his decisions will
seem more radical.

Consider, for example, the Supreme Court’s decision in
Brown. A pragmatist justice of a general utilitanan cast of
mind would have asked himself whether a decision for the
plaintiff schoolchildren, based on the illegality of all official
segregation 1n schools, was really best for the future, all
things considered. He might well have decided that it was,
but he would have had to consider strong practical argu-
ments to the contrary. It was perfectly sensible to think that
such a dramatic change in the social structure of a large part
of the country, ordered by a court that is not responsible to
any electorate, would produce a backlash that would dam-
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age rather than advance racial equality and make education
more difficult for everyone for a generation. It was also sen-
sible to think that the Court’s order would never be fully
obeyed, and that its faillure would impair the power of the
Court to protect minorities and enforce constitutional rights
in the future.

Even if a pragmatist decided in the end that the decision
the Court actually reached was the best, all things consid-
ered, he might well have paused before extending that de-
cision in the dramatic way the Supreme Court did in
subsequent years. The practical arguments against busing
black children to white schools, and vice versa, were and re-
main very powerful, as the menace and hatred in several
northern cities continue to make plain. A conception of law
built on the interpretive principle of integrity provides much
less room for practical arguments of that sort in establishing
substantive constitutional rights.”® It is therefore more de-
manding and much more radical in circumstances like those
of Brown, when the plaintiff succeeds in showing that an im-
portant part of what has been thought to be law 1s inconsis-
tent with more fundamental principles necessary to justify
law as a whole.

Integrity is also narrower than consistency in a way we
have already noticed, though it 1s sufficiently important to
notice again. Integrity is about principle and does not re-
quire any simple form of consistency in policy.™ The legisla-
tive principle of integrity demands that the legislature strive
to protect for everyone what it takes to be their moral and
political rights, so that public standards express a coherent
scheme of justice and fairness. But the legislature makes
many decisions that favor a particular group, not on the
ground that the best conception of justice declares that that
group has a right to that benefit, but only because benefiting
that group happens to work for the general interest. If the
legislature provides subsidies for farmers who grow wheat,
for example, in order to ensure an adequate crop, or pays
corn farmers not to plant because there is too much corn, it
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does not recognize any right of the farmers to these pay-
ments. A blind form of consistency would require the legisla-
ture to offer subsidies or payments for not planting to all
farmers, or at least to all farmers whose crops were essential
or who produced crops now in oversupply. But there might
be sound reasons of policy—perhaps of a very different
sort—why the legislature should not generalize these policies
in that way. Integrity is not violated just by accepting these
reasons and refusing to make the policy of subsidy more gen-
eral.

We shall notice in Chapter 8 an argument that might
seem to threaten this distinction because it shows that integ-
rity has force even in these decisions of policy. A government
that accepts what I shall there call the abstract egalitarian
principle, that it must treat its citizens as equals, needs a
conception of equal concern, and integrity demands that the
government settle on a single conception that it will not dis-
avow in any decision, including those of policy. Many politi-
cians, for example, think that treating people as equals
means counting the welfare of each in some overall utilitar-
ian calculation; an institution that used that conception of
equal concern to justify some laws could not use a contra-
dictory conception—that equal concern requires material
equality among citizens, for instance—to justify other laws.
But in ordinary politics legislators must take a long view of
these requirements. They would be paralyzed if they under-
took to ensure that each decision, one by one, left each cit-
izen with exactly what the most sensitive utilitarian
calculation, for example, would assign him. A working polit-
ical theory must be more relaxed: it requires only that gov-
ernment pursue general strategies that promote the overall
good as defined roughly and statistically to match what
equal concern requires according to the conception in play.
So a government committed to the utilitarian conception
aims at legislative strategies that, as a whole and in the long
run, improve average welfare better than alternate strategies
would; a government committed to material equality adopts
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programs that make sections and classes more equal In mate-
rial wealth as groups, and so forth. Decisions in pursuit of
these strategies, judged one by one, are matters of policy, not
principle; they must be tested by asking whether they ad-
vance the overall goal, not whether they give each citizen
what he 1s entitled to have as an individual. Subsidies to one
set of farmers may be justified on that test, even though sub-
sidies to a different set, as part of a different overall strategy,
would also have improved the general welfare, perhaps just
as much.

Most working political theories also recognize, however,
distinct individual rights as trumps over these decisions of
policy, rights that government s required to respect case by
case, decision by decision. These may be grand political
rights, like the right of each citizen to have his vote counted
as equal to any other citizen’s, or not to be denied freedom of
speech or conscience, even when violating these rights would
contribute to the general welfare. Or rights drawn more
directly from personal morality, like the right to be compen-
sated for injuries caused by another’s carelessness. Integrity
fixes its gaze on these matters of principle: government must
speak with one voice about what these rights are and so not
deny them to anyone at any time. Integrity’s effect on deci-
sions of policy 1s more diffuse. It requires, as I said, that gov-
ernment pursue some coherent conception of what treating
people as equals means, but this is mainly a question of gen-
eral strategies and rough statistical tests. It does not other-
wise require narrow consistency within policies: it does not
requlre that particular programs treat everyone the same
way.?' Integrity’s concern with rights and principle does,
however, sometimes disqualtfy inconsistency of a certain
special kind. An American legislature could not decide that
no Catholic farmer should receive subsidies even if, incredi-
bly, there were sound reasons of policy for this discrimina-
tion.

The distinction between policy and principle and the di-
rect connection between integrity and principle are impor-
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tant outside legislation as well. Consider prosecutor’s discre-
tion and other policy decisions in the criminal process. Con-
sistency might be thought to argue that if some people who
commit a particular crime have been and will be punished,
all such people should be, and that punishments should be
uniform, given an equal level of culpability. Integrity is
more discriminating. If a prosecutor’s reason for not prose-
cuting one person lies in policy—if the prosecution would be
too expensive, for example, or would for some reason not
contribute effectively to deterrence—integrity offers no rea-
son why someone else should not be prosecuted when these
reasons of policy are absent or reversed. But if the reasons
that argue against prosecution in one case are reasons of
principle—that the crimmnal statute did not give adequate
notice, for example—then integrity demands that these rea-
sons be respected for everyone else. Obviously integrity
would also condemn prosecutors’ decisions that discrimi-
nate, even for reasons of ostensible policy, on grounds that
violate rights otherwise recognized, as if our prosecutors
saved expense by prosecuting only blacks for a kind of crime
that v;fzas particularly prevalent in mainly black commu-
nities.



. SEVEN .

INTEGRITY IN LAW

A LARGE VIEW

In this chapter we construct the third conception of law I in-
troduced in Chapter 3. Law as integrity denies that state-
ments of law are either the backward-looking factual reports
of conventionalism or the forward-looking instrumental pro-
grams of legal pragmatism. It insists that legal claims are in-
terpretive judgments and therefore combine backward- and
forward-looking elements; they interpret contemporary legal
practice seen as an unfolding political narrative. So law as
integrity rejects as unhelpful the ancient question whether
Jjudges find or invent law; we understand legal reasoning, it
suggests, only by seeing the sense in which they do both and
neither.

Integrity and Interpretation

The adjudicative principle of mtegrity instructs judges to
identify legal rights and duties, so far as possible, on the as-
sumption that they were all created by a single author-—the
community personified—expressing a coherent conception
of justice and fairness. We form our third conception of law,
our third view of what rights and duties flow from past polit-
ical decisions, by restating this instruction as a thesis about
the grounds of law. According to law as integrity, proposi-
tions of law are true if they figure in or follow from the prin-
ciples of justice, fairness, and procedural due process that
provide the best constructive interpretation of the commu-
nity’s legal practice. Deciding whether the law grants Mrs.
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McLoughlin compensation for her injury, for example,
means deciding whether legal practice is seen in a better
light if we assume the community has accepted the principle
that people in her position are entitled to compensation.

Law as integrity is therefore more relentlessly interpretive
than etther conventionalism or pragmatism. These latter
theories offer themselves as interpretations. They are con-
ceptions of law that claim to show our legal practices in the
best light these can bear, and they recommend, in their
postinterpretive conclusions, distinct styles or programs for
adjudication. But the programs they recommend are not
themselves programs of interpretation: they do not ask
judges deciding hard cases to carry out any further, essen-
tially interpretive study of legal doctrine. Conventionalism
requires judges to study law reports and parliamentary
records to discover what decisions have been made by insti-
tutions conventionally recognized to have legislative power.
No doubt interpretive issues will arise in that process: for ex-
ample, it may be necessary to interpret a text to decide what
statutes our legal conventions construct from it. But once a
Judge has accepted conventionalism as his guide, he has no
further occasion for interpreting the legal record as a whole
in deciding particular cases. Pragmatism requires judges to
think instrumentally about the best rules for the future.
That exercise may require interpretation of something be-
yond legal material: a utilitarian pragmatist may need to
worry about the best way to understand the idea of commu-
nity welfare, for example. But once again, a judge who ac-
cepts pragmatism is then done with interpreting legal
practice as a whole.

Law as integrity is different: it is both the product of and
the inspiration for comprehensive interpretation of legal
practice. The program it holds out to judges deciding hard
cases is essentially, not just contingently, interpretive; law as
integrity asks them to continue interpreting the same mate-
rial that it claims to have successfully interpreted itself. It
offers itself as continuous with—the initial part of—the more
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detailed interpretations it recommends. We must therefore
now return to the general study of interpretation we began
in Chapter 2. We must continue the account given there of
what interpretation is and when it is done well, but in more
detail and directed more to the special interpretive challenge
put to judges and others who must say what the law is.

Integrity and History

History matters in law as integrity: very much but only in a
certain way. Integrity does not require consistency in princi-
ple over all historical stages of a community’s law; it does not
require that judges try to understand the law they enforce as
continuous in principle with the abandoned law of a previ-
ous century or even a previous generation. It commands a
horizontal rather than wvertical consistency of principle
across the range of the legal standards the community now
enforces. It insists that the law—the rights and duties that
flow from past collective decisions and for that reason license
or require coercion—contains not only the narrow explicit
content of these decisions but also, more broadly, the scheme
of principles necessary to justify them. History matters be-
cause that scheme of principle must justify the standing as
well as the content of these past decisions. Qur justification
for treating the Endangered Species Act as law, unless and
until it is repealed, crucially includes the fact that Congress
enacted it, and any justification we supply for treating that
fact as crucial must itself accommodate the way we treat
other events in our political past.

Law as integnity, then, begins in the present and pursues
the past only so far as and in the way its contemporary focus
dictates. It does not aim to recapture, even for present law,
the ideals or practical purposes of the politicians who first
created it. It aims rather to justify what they did (sometimes
including, as we shall see, what they said) in an overall story
worth telling now, a story with a complex claim: that present
practice can be organized by and justified in principles sufh-
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ciently attractive to provide an honorable future. Law as in-
tegrity deplores the mechanism of the older “law is law”
view as well as the cynicism of the newer “realism.” It sees
both views as rooted in the same false dichotomy of finding
and inventing law. When a judge declares that a particular
principle is instinct in law, he reports not a simple-minded
claim about the motives of past statesmen, a claim a wise
cynic can easily refute, but an interpretive proposal: that the
principle both fits and justifies some complex part of legal
practice, that it provides an attractive way to see, in the
structure of that practice, the consistency of principle integ-
rity requires. Law’s optimism is in that way conceptual;
claims of law are endemically constructive, just in virtue of
the kind of claims they are. This optimism may be mis-
placed: legal practice may in the end yield to nothing but a
deeply skeptical interpretation. But that 1s not inevitable
just because a community’s history is one of great change
and conflict. An imaginative interpretation can be con-
structed on morally complicated, even ambiguous terrain.

THE CHAIN OF LAW
The Chain Novel

I argued in Chapter 2 that creative interpretation takes its
formal structure from the idea of intention, not (at least not
necessarily) because it aims to discover the purposes of any
particular historical person or group but because 1t aims to
impose purpose over the text or data or tradition being in-
terpreted. Since all creative interpretation shares this fea-
ture, and therefore has a normative aspect or component, we
profit from comparing law with other forms or occasions of
interpretation. We can usefully compare the judge deciding
what the law is on some issue not only with the citizens of
courtesy deciding what that tradition requires, but with the
literary critic teasing out the various dimensions of value in a
complex play or poem.
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Judges, however, are authors as well as critics. A judge de-
ciding McLoughlin or Brown adds to the tradition he inter-
prets; future judges confront a new tradition that includes
what he has done. Of course literary criticism contributes to
the traditions of art in which authors work; the character
and importance of that contribution are themselves issues in
critical theory. But the contribution of judges is more direct,
and the distinction between author and interpreter more a
matter of different aspects of the same process. We can find
an even more fruitful comparison between literature and
law, therefore, by constructing an artificial genre of litera-
ture that we might call the chain novel.

In this enterprise a group of novelists writes a novel serig-
tim; each novelist in the chain interprets the chapters he has
been given 1n order to write a new chapter, which is then
added to what the next novelist receives, and so on. Each has
the job of writing his chapter so as to make the novel being
constructed the best it can be, and the complexity of this
task models the complexity of deciding a hard case under
law as integnty. The imaginary literary enterprise is fantas-
tic but not unrecognizable. Some novels have actually been
written in this way, though mainly for a debunking purpose,
and certain parlor games for rainy weekends in English
country houses have something of the same structure. Tele-
vision soap operas span decades with the same characters
and some minimal continuity of personality and plot,
though they are written by different teams of authors even in
different weeks. In our example, however, the novelists are
expected to take their responsibilities of continuity more
seriously; they aim jointly to create, so far as they can, a sin-
gle unified novel that is the best it can be.'

Each novelist aims to make a single novel of the material
he has been given, what he adds to it, and (so far as he can
control this) what his successors will want or be able to add.
He must try to make this the best novel it can be construed
as the work of a single author rather than, as is the fact, the
product of many different hands. That calls for an overall
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Judgment on his part, or a series of overall judgments as he
writes and rewrites. He must take up some view about the
novel in progress, some working theory about its characters,
plot, genre, theme, and point, in order to decide what counts
as continuing it and not as beginning anew. If he is a good
critic, his view of these matters will be complicated and
multifaceted, because the value of a decent novel cannot be
captured from a single perspective. He will aim to find layers
and currents of meaning rather than a single, exhaustive
therme. We can, however, in our now familiar way give some
structure to any interpretation he adopts, by distinguishing
two dimensions on which it must be tested. The first is what
we have been calling the dimension of fit. He cannot adopt
any interpretation, however complex, if he believes that no
single author who set out to write a novel with the various
readings of character, plot, theme, and point that interpre-
tation describes could have written substantially the text he
has been given. That does not mean his interpretation must
At every bit of the text. It is not disqualified simply because
he claims that some lines or tropes are accidental, or even
that some events of plot are mistakes because they work
against the literary ambitions the interpretation states. But
the interpretation he takes up must nevertheless flow
throughout the text; it must have general explanatory
power, and it is flawed if it leaves unexplained some major
structural aspect of the text, a subplot treated as having
great dramatic importance or a dominant and repeated met-
aphor. If no interpretation can be found that is not flawed in
that way, then the chain novelist will not be able fully to
meet his assignment; he will have to settle for an interpreta-
tion that captures most of the text, conceding that it is not
wholly successful. Perhaps even that partial success is un-
available; perhaps every interpretation he considers is incon-
sistent with the bulk of the matenal supplied to him. In that
case he must abandon the enterprise, for the consequence
of taking the interpretive attitude toward the text in ques-
tion is then a piece of internal skepticism: that nothing
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can count as continuing the novel rather than beginning
anew.

He may find, not that no single interpretation fits the bulk
ol the text, but that more than one does. The second dimen-
sion of interpretation then requires him to judge which of
these eligible readings makes the work in progress best, all
things considered. At this point his more substantive aes-
thetic judgments, about the importance or insight or realism
or beauty of different 1deas the novel might be taken to
express, come into play. But the formal and structural con-
siderations that dominate on the first dimension figure on
the second as well, for even when neither of two interpreta-
tions is disqualified out of hand as explaining too little, one
may show the text in a better light because it fits more of the
text or provides a more interesting integration of style and
content. So the distinction between the two dimensions is
less crucial or profound than it might seem. It is a useful ana-
lytical device that helps us give structure to any interpreter’s
working theory or style. He will form a sense of when an in-
terpretation fits so poorly that it 1s unnecessary to consider
its substantive appeal, because he knows that this cannot
outweigh its embarrassments of fit 1n deciding whether it
makes the novel better, everything taken into account, than
its rivals. This sense will define the first dimension for him,
But he need not reduce his intuitive sense to any precise for-
mula; he would rarely need to decide whether some inter-
pretation barely survives or barely fails, because a bare
survivor, no matter how ambitious or interesting it claimed
the text to be, would almost certainly fail in the overall
comparison with other interpretations whose fit was evident.

We can now appreciate the range of different kinds of
judgments that are blended in this overall comparison.
Judgments about textual coherence and integrity, reflecting
different formal literary values, are interwoven with more
substantive aesthetic judgments that themselves assume dif-
ferent literary aims. Yet these various kinds of judgments, of
cach general kind, remain distinct enough to check one an-
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other in an overall assessment, and it is that possibility of
contest, particularly between textual and substantive judg-
ments, that distinguishes a chain novelist’s assignment from
more independent creative wniting. Nor can we draw any
flat distinction between the stage at which a chain novelist
interprets the text he has been given and the stage at which
he adds his own chapter, guided by the interpretation he has
settled on. When he begins to write he might discover in
what he has written a different, perhaps radically different,
interpretation. Or he might find it impossible to write in the
tone or theme he first took up, and that will lead him to re-
consider other interpretations he first rejected. In either case
he returns to the text to reconsider the lines it makes eligible.

Serooge

We can expand this abstract description of the chain novel-
ist’s judgment through an exampie. Suppose you are a novel-
ist well down the chain. Suppose Dickens never wrote A
Christmas Carol, and the text you are furnished, though writ-
ten by several people, happens to be the first part of that
short novel. You consider these two interpretations of the
central character: Scrooge is inherently and irredeemably
evil, an embodiment of the untarnished wickedness of
human nature freed from the disguises of convention he re-
jects; or Scrooge is inherently good but progressively cor-
rupted by the false values and perverse demands of high
capitalist society. Obviously it will make an enormous differ-
ence to the way you continue the story which of these inter-
pretations you adopt. If you have been given almost all of
A Christmas Carol with only the very end to be written—
Scrooge has already had his dreams, repented, and sent his
turkey—it i1s too late for you to make him irredeemably
wicked, assuming you think, as most interpreters would, that
the text will not bear that interpretation without too much
strain. I do not mean that no interpreter could possibly think
Scrooge inherently evil after his supposed redemption.
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Someone might take that putative redemption to be a final
act of hypocrisy, though only at the cost of taking much else
in the text not at face value. This would be a poor interpre-
tation, not because no one could think it a good one, but be-
cause it is in fact, on all the criteria so far described, a poor
one.’

But now suppose you have been given only the first few
sections of A Christmas Carel. You find that neither of the two
interpretations you are considering is decisively ruled out by
anything in the text so far; perhaps one would better explain
some minor incidents of plot that must be left unconnected
on the other, but each interpretation can be seen generally to
flow through the abbreviated text as a whole. A competent
novelist who set out to write a novel along either of the lines
suggested could well have written what you find on the
pages. In that case you have a further decision to make. Your
assignment 1s to make of the text the best it can be, and you
will therefore choose the interpretation you believe makes
the work more significant or otherwise better. That decision
will probably {though not inevitably) depend on whether
you think thart real people somewhat like Scrooge are born
bad or are corrupted by capitalism. But it will depend on
much else as well, because your aesthetic convictions are not
so simple as to make only this aspect of a novel relevant to its
overall success. Suppose you think that one interpretation
integrates not only plot but image and setting as well; the
social interpretation accounts, for example, for the sharp
contrast between the individualistic fittings and partitions of
Scrooge’s countinghouse and the communitarian formless-
ness of Bob Cratchit’s household. Now your aesthetic judg-
ment—about which reading makes the continuing novel
better as a novel—is itself more complex because it must
identify and trade off different dimensions of value in a
novel. Suppose you believe that the original sin reading is
much the more accurate depiction of human nature, but
that the sociorealist reading provides a deeper and more in-
teresting formal structure for the novel. You must then ask
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yourself which interpretation makes the work of art better on
the whole. You may never have reflected on that sort of
question before—perhaps the tradition of criticism in which
you have been trained takes it for granted that one or the
other of these dimensions is the more important—but that is
no reason why you may not do so now. Once you make up
your mind you will believe that the correct interpretation of
Scrooge’s character is the interpretation that makes the
novel better on the whole, so judged.

This contrived example is complex enough to provoke the
following apparently important question. Is your judgment
about the best way to interpret and continue the sections
you have been given of A Chrnistmas Carol a free or a con-
strained judgment? Are you free to give effect to your own
assumptions and attitudes about what novels should be like?
Or are you bound to ignore these because you are enslaved
by a text you cannot alter? The answer is plain enough: nei-
ther of these two crude descriptions—of total creative free-
dom or mechanical textual constraint—captures your
situation, because each must in some way be qualified by the
other. You will sense creative freedom when you compare
your task with some relatively more mechanical one, like di-
rect translation of a text into a foreign language. But you
will sense constraint when you compare it with some rela-
tively less guided one, like beginning a new novel of your
own.

It is important not only to notice this contrast between
elements of artistic freedom and textual constraint but also
not to misunderstand its character. It 1s nol a contrast be-
tween those aspects of interpretation that are dependent on
and those that are independent of the interpreter’s aesthetic
convictions. And it is not a contrast between those aspects
that may be and those that cannot be controversial. For the
constraints that you sense as limits to your freedom to read 4
Christmas Carol so as to make Scrooge irredeemably evil are as
much matters of judgment and conviction, about which dif-
ferent chain novelists might disagree, as the convictions and
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attitudes you call on in deciding whether the novel would
have been better if he had been irredeemably evil. If the lat-
ter convictions are “subjective” (I use the language of exter-
nal skepticism, reluctantly, because some readers will find it
helpful here) then so are the former. Both major types of
convictions any interpreter has—about which readings fit
the text better or worse and about which of two readings
makes the novel substantively better—are internal to his
overall scheme of beliefs and attitudes; neither type is inde-
pendent of that scheme in some way that the other is not.

That observation invites the following objection. “If an in-
terpreter must in the end rely on what seems right to him, as
much in deciding whether some interpretation fits as in de-
ciding whether it makes the novel more attractive, then he is
actually subject to no genuine constraint at all, because no
one’s judgment can be constrained except by external, hard
facts that everyone must agree about.” The objection is mis-
conceived because it rests on a piece of dogmatism. It is a fa-
miliar part of our cognitive experience that some of our
beliefs and convictions operate as checks in deciding how far
we can or should accept or give effect to others, and the
check 1s effective even when the constraining beliefs and at-
titudes are controversial. If one scientist accepts stricter
standards for research procedure than another, he will be-
lieve less of what he would like to believe. If one politician
has scruples that another politician in good faith rejects, the
first will be constrained when the second is not. There i1s no
harm, once again, in using the language of subjectivity the
external skeptic favors. We might say that in these examples
the constraint is “internal” or “subjective.” It is nevertheless
phenomenoclogically genuine, and that is what is important
here. We are trying to see what interpretation is like from the
point of view of the interpreter, and from that point of view
the constraint he feels 1s as genuine as if it were uncontrover-
sial, as if everyone else felt it as powerfully as he does. Sup-
pose someone then insists that from an “objective” point of
view there 1s no real constraint at all, that the constraint 1s
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merely subjective, If we wreat this further charge as the exter-
nal skeptic’s regular complaint, then it i1s pointless and mis-
leading in the way we noticed in Chapter 2. It gives a chain
novelist no reason to doubt or abandon the conclusions he
reaches, about which interpretations fit the text well enough
to count, for example, or so poorly that they must be rejected
if other interpretations, otherwise less attractive, are avail-
able.

The skeptical objection can be made more interesting,
however, if we weaken it in the following way. It now insists
that a felt constraint may sometimes be illusory not for the
external skeptic’s dogmatic reason, that a genuine constraint
must be uncontroversial and independent of other beliefs
and attitudes, but because it may not be sufficiently disjoint,
within the system of the interpreter’s more substantive artis-
tic convictions, ever actually to check or impede these, even
from his point of view.” That is a lvely possibility, and we
must be on guard against it when we criticize our own or
other people’s interpretive arguments. I made certain as-
sumptions about the structure of your aesthetic opinions
when [ imagined your lkely overall judgment about A4
Chrisimas Carol. 1 assumed that the different types of discrete
Judgments you combine in your overall opinion are suffi-
ciently independent of one another, within the system of
your ideas, to allow some to constrain others. You reject
reading Scrooge’s supposed redemption as hypocritical for
“formal” reasons about coherence and integration of plot
and dictton and figure. A decent novel (you think) would
not make a hypocritical redemption the upshot of so dra-
matic and shattering an event as Scrooge’s horrifying night.
These formal convictions are independent of your more sub-
stantive opinions about the competing value of different lit-
erary aims: even if you think a novel of original sin would be
more exciting, that does not transform your formal convic-
tion into one more amenable to the original sin interpreta-
tion. But suppose I am wrong in these assumptions about
your mental life. Suppose we discover in the process of argu-
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ment that your formal convictions are actually soldered to
and driven by more substantive ones. Whenever you prefer a
reading of some text on substantive grounds, your formal
convictions automatically adjust to endorse it as a decent
reading of that text. You might, of course, only be pretend-
ing that this is so, in which case you are acting in bad faith.
But the adjustment may be unconscious, in which case you
think you are constrained but, in the sense that matters, you
actually are not. Whether any interpreter’s convictions ac-
tually check one another, as they must if he is genutnely in-
terpreting at all, depends on the complexity and structure of
his pertinent opinions as a whole.

Our chain-novel example has so far been distorted by the
unrealistic assumption that the text you were furnished
miraculously had the unity of something written by a single
author. Even if each of the previous novelists in the chain
took his responsibilities very seriously indeed, the text you
were given would show the marks of its history, and you
would have to tailor your style of interpretation to that cir-
cumstance. You might not find any interpretation that flows
through the text, that fits everything the material you have
been given treats as important. You must lower your sights
(as conscientious writers who join the team of an intermina-
ble soap opera might do) by trying to construct an interpre-
tation that fits the bulk of what you take to be artistically
most fundamental in the text. More than one interpretation
may survive this more relaxed test. To choose among these,
you must turn to your background aesthetic convictions, in-
cluding those you will regard as formal. Possibly no inter-
pretation will survive even the relaxed test. That is the
skeptical possibility I mentioned earlier: you will then end
by abandoning the project, rejecting your assignment as im-
possible. But you cannot know in advance that you will
reach that skeptical result. You must try first. The chain-
novel fantasy will be useful in the later argument in various
ways, but that is the most important lesson it teaches. The
wise-sounding judgment that no one interpretation could be
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best must be earned and defended like any other interpretive
claim.

A Misleading Objection

A chain novelist, then, has many difficult decisions to make,
and different chain novelists can be expected to make these
differently. But his decisions de not include, nor are they
properly summarized as, the decision whether and how far
he should depart from the novel-in-progress he has been fur-
nished. For he has nothing he can depart from or cleave to
until he has constructed a novel-in-process from the text,
and the various decisions we have canvassed are all decisions
he must make just to do this. Suppose you have decided that
a sociorealist interpretation of the opening sections of A
Christmas Carel makes that text, on balance, the best novel-
so-far it can be, and so you continue the novel as an explora-
tion of the uniformly degrading master-servant relation
under capitalism rather than as a study of original sin. Now
suppose someone accuses you of rewriting the “real” novel 1o
produce a different one that you like better. If he means that
the “real’” novel can be discovered in some way other than
by a process of interpretation of the sort you conducted, then
he has misunderstood not only the chain-novel enterprise
but the nature of literature and criticism. Of course, he may
mean only that he disagrees with the particular interpretive
and aesthetic convictions on which you relied. In that case
your disagreement is not that he thinks you should respect
the text, while you think you are free to ignore it. Your dis-
agreement is more interesting: you disagree about what re-
specting this text means.

LAW: THE QUESTION OF EMOTIONAL DAMAGES

Law as integrity asks a judge dectding a common-law case
like McLoughlin to think of himself as an author in the chain
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of common law. He knows that other judges have decided
cases that, although not exactly like his case, deal with re-
lated problems; he must think of thetr decisions as part of a
long story he must interpret and then continue, according to
his own judgment of how to make the developing story as
good as it can be. (Of course the best story for him means
best from the standpoint of political morality, not aesthet-
ics.) We can make a rough distinction once again between
two main dimensions of this interpretive judgment. The
judge’s decision—his postinterpretive conclusions—rmust be
drawn from an interpretation that both fits and justifies
what has gone before, so far as that is possible. But in law as
in literature the interplay between fit and justification is
complex. Just as interpretation within a chain novel is for
each interpreter a delicate balance among different types of
literary and artistic attitudes, so in law 1t 1s a delicate bal-
ance among political convictions of different sorts; in law as
in literature these must be sufficiently related yet disjoint to
allow an overall judgment that trades off an interpretation’s
success on one type of standard against its failure on an-
other. I must try to exhibit that complex structure of legal
interpretation, and I shall use for that purpose an imaginary
judge of superhuman intellectual power and patience who
accepts law as integrity.

Call him Hercules.? In this and the next several chapters
we follow his career by noticing the types of judgments he
must make and tensions he must resolve in deciding a vari-
ety of cases. But I offer this caution in advance. We must not
suppose that his answers to the various questions he encoun-
ters define law as integrity as a general conception of law.
They are the answers I now think best. But law as integrity
consists in an approach, in questions rather than answers,
and other lawyers and judges who accept it would give dif-
ferent answers from his to the questions it asks. You might
think other answers would be better. (So might I after tur-
ther thought.) You might, for example, reject Hercules’
views about how far people’s legal rights depend on the rea-
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sons past judges offered for their decisions enforcing these
rights, or you might not share his respect for what I shalli call
“local priority” in common-law decisions. If you reject these
discrete views because you think them poor constructive in-
terpretations of legal practice, however, you have not re-
jected law as integrity but rather have joined its enterprise.

Stx Interpretations

Hercules must decide McLoughlin. Both sides in that case
cited precedents; each argued that a decision in its favor
would count as going on as before, as continuing the story
begun by the judges who decided those precedent cases.
Hercules must form his own view about that issue. Just as a
chain novelist must find, if he can, some coherent view of
character and theme such that a hypothetical single author
with that view could have written at least the bulk of the
novel so far, Hercules must find, if he can, some coherent
theory about legal rights to compensation for emotional in-
jury such that a single political official with that theory
could have reached most of the results the precedents report.

He is a careful judge, a judge of method. He begins by
setting out various candidates for the best interpretation of
the precedent cases even before he reads them. Suppose he
makes the following short list: (1) No one has a moral nght
to compensation except for physical injury. (2} People have a
moral right to compensation for emotional injury suffered at
the scene of an accident against anyone whose carelessness
caused the accident but have no right to compensation for
emotional injury suffered later. (3) People should recover
compensation for emotional mnjury when a practice of re-
quiring compensation in their circumstances would diminish
the overall costs of accidents or otherwise make the commu-
ntty richer in the long run. (4) People have a moral right to
compensation for any injury, emotional or physical, that is
the direct consequence of careless conduct, no matter how
unlikely or unforeseeable it is that that conduct would result
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in that injury. (5) People have a moral right to compensa-
tion for emotional or physical injury that is the consequence
of careless conduct, but only if that injury was reasonably
foreseeable by the person who acted carelessly. (6) People
have a moral right to compensation for reasonably foresee-
able injury but not in circumstances when recognizing such
a right would impose massive and destructive financial bur-
dens on people who have been careless out of proportion to
their moral fault.

These are all relatively concrete statements about rights
and, allowing for a complexity in (3) we explore just below,
they contradict one another. No more than one can figure in
a single interpretation of the emotional injury cases. (I post-
pone the more complex case in which Hercules constructs an
interpretation from competitive rather than contradictory
principles, that is, from principles that can live together in
an overall moral or political theory though they sometimes
pull in different directions.)® Even so, this is only a partial
list of the contradictory interpretations someone might wish
to consider; Hercules chooses it as his initial short list be-
cause he knows that the principles captured in these inter-
pretations have actually been discussed 1n the legal
literature. It will obviously make a great difference which of
these principles he believes provides the best interpretation
of the precedents and so the nerve of his postinterpretive
judgment. If he settles on (1) or (2), he must decide for Mr.
(O ’Brian; if on (4}, for Mrs. McLoughlin. Each of the others
requires further thought, but the line of reasoning each sug-
gests is difterent. (3) invites an economic calculation. Would
it reduce the cost of accidents to extend liability to emo-
tional injury away from the scene? Or is there some reason to
think that the most efficient line is drawn just between emo-
tional injuries at and those away from the scene? (5) requires
a judgment about foreseeability of injury, which seems to be
very different, and (6) a judgment both about foreseeability
and the cumulative risk of financial responsibility if certain
injuries away from the scene are included.
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Hercules begins testing each interpretation on his short
list by asking whether a single political official could have
given the verdicts of the precedent cases if that official were
consciously and coherently enforcing the principles that
form the interpretation. He will therefore dismiss interpreta-
tion (1) at once. No one who believed that people never have
rights to compensation for emotional injury could have
reached the results of those past decisions cited in McLoughlin
that allowed compensation. Hercules will also dismiss inter-
pretation (2), though for a different reason. Unlike (1), (2}
fits the past decisions; someone who accepted (2) as a stan-
dard would have reached these decisions, because they all
allowed recovery for emotional injury at the scene and none
allowed recovery for injury away from it. But (2) fails as an
interpretation of the required kind because it does not state a
principle of justice at all. It draws a line that it leaves arbi-
trary and unconnected to any more general moral or politi-
cal consideratton.

What about (3)? It might fit the past decisions, but only in
the following way. Hercules might discover through eco-
nomic analysis that someone who accepted the economic
theory expressed by (3) and who wished to reduce the com-
munity’s accident costs would have made just those deci-
sions. But it is far from obvious that (3) states any principle
of justice or fairness. Remember the distinction between
principles and policies we discussed toward the end of the
last chapter. (3) supposes that it is desirable to reduce acci-
dent costs overall. Why? Two explanations are possible. The
first insists that people have a right to compensation when-
ever a rule awarding compensation would produce more
wealth for the community overall than a rule denying it.
This has the form, at least, of a principle because it describes
a general right everyone is supposed to have. I shall not ask
Hercules to consider (3) understood in that way now, be-
cause he will study it very carefully in Chapter 8. The sec-
ond, quite different, explanation suggests that 1t 1is
sometimes or even always in the community’s general inter-
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cst to promote overall wealth in this way, but 1t does not
suppose that anyone has any right that social wealth always
be increased. It therefore sets out a policy that government
might or might not decide to pursue in particular circum-
stances. It does not state a principle of justice, and so it can-
not figure in an interpretation of the sort Hercules now
seeks.”

Law as integrity asks judges to assume, so far as this is
posstble, that the law is structured by a coherent set of prin-
ciples about justice and fairness and procedural due process,
and it asks them to enforce these in the fresh cases that come
before them, so that each person’s sttuation is fair and just
according to the same standards. That style of adjudication
respects the ambition integrity assumes, the ambition to be a
community of principle. But as we saw at the end of Chap-
ter 6, integrity does not recommend what would be perverse,
that we should all be governed by the same goals and strate-
gies of policy on every occasion. It does not insist that a legis-
lature that enacts one set of rules about compensation today,
in order to make the community richer on the whole, is in
any way committed to serve that same goal of policy tomor-
row. For it might then have other goals to seek, not necessar-
ily in place of wealth but beside it, and integrity does not
frown on this diversity. Our account of interpretation, and
our consequent elimination of interpretation (3) read as a
naked appeal to policy, reflects a discrimination already la-
tent in the ideal of integrity itself.

We reach the same conclusion in the context of McLoughtin
through a different route, by further reflection on what we
have learned about interpretation. An interpretation aims to
show what is interpreted in the best light possible, and an
interpretation of any part of our law must therefore attend
not only to the substance of the decistons made by earlier of-
ficials but also to how—by which officials in which circum-
stances—these decisions were made. A legislature does not
need reasons of principle to justify the rules it enacts about
driving, including rules about compensation for accidents,
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even though these rules will create rights and duties for the
future that will then be enforced by coercive threat. A legis-
lature may justify its decision to create new rights for the fu-
ture by showing how these will contribute, as a matter of
sound policy, to the overall good of the community as a
whole. There are limits to this kind of justification, as we no-
ticed in Chapter 6. The general good may not be used to
justify the death penalty for careless driving. But the legisla-
ture need not show that citizens already have a moral nght
to compensation for injury under particular circumstances
in order to justify a statute awarding damages in those cir-
cumstances.

Law as integrity assumes, however, that judges are in a
very different position from legislators. It does not fit the
character of a community of principle that a judge should
have authority to hold people liable in damages for acting in
a way he concedes they had no legal duty not to act. So
when judges construct rules of liability not recognized be-
fore, they are not free in the way I just said legislators are.
Judges must make their common-law decistons on grounds
of principle, not policy: they must deploy arguments why the
parties actually had the “novel” legal rights and duties they
enforce at the time the parties acted or at some other perti-
nent time in the past.” A legal pragmatist would reject that
claim. But Hercules rejects pragmatism. He follows law as
integrity and therefore wants an interpretation of what
judges did in the earlier emotional damage cases that shows
them acting in the way he approves, not in the way he thinks
Judges must decline to act. It does not follow that he must
dismiss interpretation (3) read in the first way I described, as
supposing that past judges acted to protect a general legal
right to compensation when this would make the commu-
nity richer. For if people actually have such a right, others
have a corresponding duty, and judges do not act unjustly in
ordering the police to enforce it. The argument disqualifies
interpretation (3) only when this is read to deny any such
general duty and to rest on grounds of policy alone.
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Expanding the Range

Interpretations (4), (5), and (6) do, however, seem to pass
these initial tests. The principles of each fit the past emo-
tional injury decisions, at least on first glance, if only because
none of these precedents presented facts that would discrimi-
nate among them. Hercules must now ask, as the next stage
of his investigation, whether any one of the three must be
ruled out because it 1s incompatible with the bulk of legal
practice more generally. He must test each interpretation
against other past judicial decisions, beyond those involving
emotional injury, that might be thought to engage them.
Suppose he discovers, for example, that past decisions pro-
vide compensation for physical injury caused by careless
driving only if the injury was reasonably foreseeable. That
would rule out interpretation (4) unless he can find some
principled distinction between physical and emotional in-
jury that explains why the conditions for compensation
should be more restrictive for the former than the latter,
which seems extremely unlikely.

Law as integrity, then, requires a judge to test his inter-
pretation of any part of the great network of political struc-
tures and decisions of his community by asking whether it
could form part of a coherent theory justifying the network
as a whole. No actual judge could compose anything ap-
proaching a full interpretation of all of his community’s law
at once. That is why we are imagining a Herculean judge of
superhuman talents and endless time. But an actual judge
can imitate Hercules in a limited way. He can allow the
scope of his interpretation to fan out from the cases immedi-
ately in point to cases in the same general area or depart-
ment of law, and then still farther, so far as this seems
promising. In practice even this limited process will be
largely unconscious: an experienced judge will have a sufh-
cient sense of the terrain surrounding his immediate prob-
lem to know instinctively which interpretation of a small set
of cases would survive if the range it must fit were expanded.
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But sometimes the expansion will be deliberate and contro-
versial. Lawyers celebrate dozens of decisions of that charac-
ter, including several on which the modern law of negligence
was built ® Scholarship offers other important examples.9

Suppose a modest expansion of Hercules’ range of inquiry
does show that plaintiffs are denied compensation if their
physical injury was not reasonably foreseeable at the time
the careless defendant acted, thus ruling out interpretation
{(4). But this does not eliminate either (5) or (6). He must ex-
pand his survey further. He must look also to cases involving
economic rather than physical or emotional injury, where
damages are potentially very great: for example, he must
look to cases in which professional advisers like surveyors or
accountants are sued for losses others suffer through their
negligence. Interpretation (5) suggests that such liability
might be unlimited in amount, no matter how ruinous in
total, provided that the damage 1s foreseeable, and (6} sug-
gests, on the contrary, that liability is limited just because of
the frightening sums it might otherwise reach. If one inter-
pretation is uniformly contradicted by cases of that sort and
finds no support in any other area of doctrine Hercules
might later inspect, and the other is confirmed by the ex-
pansion, he will regard the former as ineligible, and the lat-
ter alone will have survived. But suppose he finds, when he
expands his study in this way, a mixed pattern. Past deci-
sions permit extended lability for members of some profes-
sions but not for those of others, and this mixed pattern
holds for other areas of doctrine that Hercules, in the exer-
cise of his imaginative skill, finds pertinent.

The contradiction he has discovered, though genuine, is
not in itself so deep or pervasive as to justify a skeptical in-
terpretation of legal practice as a whole, for the problem of
unlimited damages, while important, is not so fundamental
that contradiction within it destroys the integrity of the
larger system. So Hercules turns to the second main dimen-
sion, but here, as in the chain-novel example, questions of fit
surface again, because an interpretation is pro tanto more sat-
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isfactory if it shows less damage to integrity than its rival. He
will therefore consider whether interpretation (5) fits the ex-
panded legal record better than {(6). But this cannot be a
merely mechanical decision; he cannot simply count the
number of past decisions that must be conceded to be “mis-
takes” on each interpretation. For these numbers may reflect
only accidents like the number of cases that happen to have
come to court and not heen settled before verdict. He must
take into account not only the numbers of decisions counting
for each interpretation, but whether the decisions expressing
one principle seem more important or fundamental or wide-
ranging than the decisions expressing the other. Suppose
interpretation (6) fits only those past judicial decisions
involving charges of negligence against one particular
profession—say, lawyers—and interpretation (5) justifies
all other cases, involving all other professions, and also
fits other kinds of economic damage cases as well.
Interpretation (5) then fits the legal record better on the
whole, even if the number of cases involving lawyers is for
some reason numerically greater, unless the argument shifts
again, as it well might, when the field of study expands even
more.

Now suppose a different possibility: that though liability
has in many and varied cases actually been limited to an
amount less than interpretation (5) would allow, the opin-
ions attached to these cases made no mention of the princi-
ple of interpretation (6), which has in fact never before been
recognized in official judicial rhetoric. Does that show that
interpretation (5) fits the legal record much better, or that
interpretation (6} is ineligible after all? Judges in fact divide
about this issue of fit. Some would not seriously consider in-
terpretation (6) if no past judicial opinion or legislative
statement had ever explicitly mentioned its principle. Others
reject this constraint and accept that the best interpretation
of some line of cases may lie in a principle that has never
been recognized explicitly but that nevertheless offers a bril-
liant account of the actual decisions, showing them in a bet-
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ter light than ever before.'” Hercules will confront this issuc
as a special question of political morality. The political his-
tory of the community s pro tanto a better history, he thinks,
if it shows judges making plain to their public, through their
opinions, the path that later judges guided by integrity will
follow and if it shows judges making decisions that give voice
as well as effect to convictions about morality that are wide-
spread through the community. Judicial opinions formally
announced 1n law reports, moreover, are themselves acts of
the community personified that, particularly if recent, must
be taken into the embrace of integrity.'’ These are among
his reasons for somewhat preferring an interpretation that is
not too novel, not too far divorced from what past judges
and other officials said as well as did. But he must set these
reasons against his more substantive political convictions
about the relative moral value of the two interpretations,
and if he believes that interpretation (6} is much superior
from that perspective, he will think he makes the legal record
better overall by selecting it even at the cost of the more pro-
cedural values. Fitting what judges did i1s more important
than fitting what they said.

Now suppose an even more unpatterned record. Hercules
finds that unlimited liability has been enforced against a
number of professions but has not been enforced against a
roughly equal number of others, that no principle can ex-
plain the distinction, that judicial rhetoric is as split as the
actual decisions, and that this split extends into other kinds
of actions for economic damage. He might expand his field
of survey still further, and the picture might change if he
does. But let us suppose he is satisfied that it will not. He will
then decide that the question of fit can play no more useful
role in his deliberations even on the second dimension. He
must now emphasize the more plainly substantive aspects of
that dimension: he must decide which interpretation shows
the legal record to be the best it can be from the standpoint
of substantive political morality. He will compose and com-
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pare two stories. The first supposes that the community per-
sonified has adopted and is enforcing the principle of fore-
sceability as its test of moral responsibility for damage
caused by negligence, that the various decisions it has
reached are intended to give effect to that principle, though
it has often lapsed and reached decisions that foreseeability
would condemn. The second supposes, instead, that the
community has adopted and is enforcing the principle of
foreseeability limited by some overall cetling on liability,
though it has often lapsed from that principle. Which story
shows the community in a better light, all things considered,
from the standpoint of political morality?

Hercules’ answer will depend on his convictions about the
two constituent virtues of political morality we have consid-
ered: justice and fairness.'® It will depend, that is, not only
on his beliefs about which of these principles 1s superior as a
matter of abstract justice but also about which should be
followed, as a matter of political fairness, in a community
whose members have the moral convictions his fellow citi-
zens have. In some cases the two kinds of judgment—the
judgment of justice and that of fairness—will come together.
If Hercules and the public at large share the view that peo-
ple are entitled to be compensated fully whenever they are
injured by others’ carelessness, without regard to how harsh
this requirement might turn out to be, then he will think
that interpretation (5) is plainly the better of the two in play.
But the two judgments will sometimes pull in different direc-
tions. He may think that interpretation (6} 1s better on
grounds of abstract justice, but know that this is a radical
view not shared by any substantial portion of the public and
unknown in the political and moral rhetoric of the times. He
might then decide that the story in which the state insists on
the view he thinks right, but against the wishes of the people
as a whole, is a poorer story, on balance. He would be prefer-
ring fairness to justice in these circumstances, and that pref-
erence would reftect a higher-order level of his own political
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convictions, namely his convictions about how a decent gov-
ernment committed to both fairness and justice should ad-
judicate between the two in this sort of case.

Judges will have different ideas of fairness, about the role
each citizen’s opinion should ideally play in the state’s deci-
sion about which principles of justice to enforce through its
central police power. They will have different higher-level
opinions about the best resolution of conflicts between these
two political ideals. No judge is likely to hold the simplistic
theory that fairness is automatically to be preferred to justice
or vice versa. Most judges will think that the balance be-
tween the opinions of the community and the demands of
abstract justice must be struck differently in different kinds
of cases. Perhaps in ordinary commercial or private law
cases, like McLoughlin, an interpretation supported in popu-
lar morality will be deemed superior to one that is not, pro-
vided 1t is not thought very much inferior as a matter of
abstract justice. But many judges will think the interpretive
force of popular morality very much weaker in constitu-
tional cases like Brown, because they will think the point of
the Constitution is in part to protect individuals from what
the majority thinks right.'?

Local Priority

I must call special attention to a feature of Hercules’ practice
that has not yet clearly emerged. His judgments of fit ex-
pand out from the immediate case before him in a series of
concentric circles. He asks which interpretations on his ini-
tial list fit past emotional injury cases, then which ones fit
cases of accidental damage to the person more generally,
then which fit damage to economic interests, and so on into
areas each further and further from the original McLoughlin
issue. This procedure gives a kind of local priority to what
we might call “departments” of law. If Hercules finds that
neither of two principles is flatly contradicted by the acci-
dental damage cases of his jurisdiction, he expands his study
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into, say, contract cases to see which of these principles, if
either, fits contract decisions better. But in Hercules’ view, if
one principle does not fit accident law at all—if it 1s contra-
dicted by almost every decision in the area that might have
confirmed 1t—this counts dramatically against it as an eligi-
ble interpretation of that body of law, even if it fits other
areas of the law superbly. He will not treat this doctrine of
local priority as absolute, however; he will be ready to over-
ride it, as we shall soon see, In some circumstances,

The compartmentalization of law into separate depart-
ments is a prominent feature of legal practice. Law schools
divide courses and their libraries divide treatises to distin-
guish emotional from economic or physical injury, inten-
tional from unintentional torts, tort from crime, contract
from other parts of common law, private from public law,
and constitutional law from other parts of public law. Legal
and judicial arguments respect these traditional divisions.
Judicial opinions normally begin by assigning the case in
hand to some department of law, and the precedents and
statutes considered are usually drawn exclusively from that
department. Often the initial classification is both contro-
versial and crucial.

Compartmentalization suits both conventionalism and
pragmatism, though for different reasons. Departments of
law are based on tradition, which seems to support conven-
tionalism, and they provide a strategy a pragmatist can ma-
nipulate in telling his noble lies: he can explain that his new
doctrine need not be consistent in principle with past deci-
sions because the latter, properly understood, belong to a dif-
ferent department. Law as integrity has a more complex
attitude toward departments of law. Its general spirit con-
demns them, because the adjudicative principle of integrity
asks judges to make the law coherent as a whole, so far as
they can, and this might be better done by ignoring aca-
demic boundartes and reforming some departments of law
radically to make them more consistent in principle with
others.'* But law as integrity is interpretive, and compart-
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mentalization is a feature of legal practice no competent in-
lerpretation can ignore.

Hercules responds to these competing impulses by seeking
a constructive interpretation of compartmentalization. He
tries to find an explanation of the practice of dividing law
into departments that shows that practice in its best light.
The boundaries between departments usually match popu-
lar opinion; many people think that intentional harm is
more blameworthy than careless harm, that the state needs a
very different kind of justification to declare someone guilty
of a crime than it needs to require him to pay compensation
for damage he has caused, that promises and other forms of
explicit agreement or consent are a special kind of reason for
state coercion, and so forth. Dividing departments of law 1o
match that sort of opinton promotes predictability and
guards against sudden official reinterpretations that uproot
large areas of law, and it does this in a way that promotes a
deeper aim of law as integrity. If legal compartments make
sense to people at large, they encourage the protestant atti-
tude integrity favors, because they allow ordinary people as
well as hard-pressed judges to interpret law within practical
boundaries that seem natural and intuitive.

Hercules accepts that account of the point of compart-
mentalization, and he shapes his doctrine of local priority
accordingly. He allows the doctrine most force when the
boundaries between traditional departments of law track
widely held moral principles distinguishing types of fault or
responsibility, and the substance of each department reflects
those moral principles. The distinction between criminal
and civil law meets that test. Suppose Hercules thinks, con-
trary to most people’s opinion, that being made to pay com-
pensation is just as bad as being made to pay a fine, and
therefore that the distinction between criminal and civil law
is unsound in principle. He will nevertheless defer to local
priority. He will not claim that criminal and civil law should
be treated as one department; he will not argue that a crimi-
nal defendant’s guilt need only be established as probable
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rather than beyond a reasonable doubt because the probable
standard fits the combined department as well as any other.

But Hercules will not be so ready to defer to local priority
when his test 1s not met, when traditional boundaries be-
tween departments have become mechanical and arbitrary,
cither because popular morality has shifted or because the
substance of the departments no longer reflects popular
opinion.'”> Compartments of law do sometimes grow arbi-
trary and isolated from popular conviction in that way, par-
ticularly when the central rules of the departments were
developed in different periods. Suppose the legal tradition of
a community has for many decades separated nuisance law,
which concerns the discomfort of interference that activities
on one person’s land cause to neighbors, from negligence
law, which concerns the physical or economic or emotional
injuries someone’s carelessness inflicts on others. Suppose
that the judges who decided the crucial nuisance cases dis-
dained any economic test for nuisance; they said that an ac-
tivity counts as a nuisance, and must therefore be stopped,
when it 1s not a “natural” or traditional use of the land, so
that someone who starts a factory on land traditionally used
for farming is guilty of nuisance even though the factory is
an economically more efficient use. But suppose that in re-
cent years judges have begun to make economic cost crucial
for negligence. They say that someone’s failure to take pre-
cautions against injuring others is negligent, so that he is
liable for the resulting injury if the precaution was “reason-
able” in the circumstances, and that the economic cost of the
precaution counts in deciding whether it was in fact reason-
able.

The distinction between negligence and nuisance law no
longer meets Hercules’ test, if it ever did. It makes some sense
to distinguish nuisance from negligence if we assume that
nuisance is intentional while negligence is unintentional;
then the distinction tracks the popular principle that it is
worse to injure someone knowingly than unknowingly. But
the developments in negligence law I just described are not
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consistent with that view of the distinction, because failing
to guard against an accident is not necessarily unintentional
in the required sense. So Hercules would be ready to ignore
the traditional boundary between these two departments of
law. If he thought that the “natural use” test was silly, and
the economic cost test much more just, he would argue that
the negligence and nuisance precedents should be seen as
one body of law, and that the economic cost test is a superior
interpretation of that unified body. His argument would
probably be made easier by other legal events that already
had occurred. The intellectual climate that produced the
later negligence decisions would have begun to erode the as-
sumption of the earlier nuisance cases, that novel enterprises
that annoy people are necessarily legal wrongs. Perhaps the
legislature would have adopted special statutes rearranging
liability for some new forms of inconvenience, like airport
noise, that the “natural” theory has decided or would decide
in what seems the wrong way, for example. Or perhaps
judges would have decided airport cases by straining the his-
torical meaning of “natural” to reach decisions that seemed
sensible given developing technology. Hercules would cite
these changes as supporting his interpretive argument con-
solidating nuisance and negligence. If he persuades the pro-
fession to his view, nuisance and negligence will no longer be
distinct departments of law but joint tenants of a new prov-
tnce which will shortly attract a new name attached to new
law school courses and new treatises. This process s 1n fact
under way in Anglo-American law, as 1s, though less se-
curely, a new unification of private law that blurs even the
long-established and once much firmer boundary between
contract and tort.

A PROVISIONAL SUMMARY

In the next three chapters we continue constructing Her-
cules’ working theory of law as integrity by exploring in
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more detail issues raised in three departments of adjudica-
uon: common-law cases, cases turning on statutes, and cases
of constitutional dimension. But first we will take stock,
though this means some repetition, and then consider cer-
tain objections to the argument so far. Judges who accept
the interpretive ideal of integrity decide hard cases by trying
to find, in some coherent set of principles about people’s
rights and duties, the best constructive interpretation of the
political structure and legal doctrine of their community.
They try to make that complex structure and record the best
these can be. It is analytically useful to distinguish different
dimensions or aspects of any working theory. It will include
convictions about both fit and justification. Convictions
about fit will provide a rough threshold requirement that an
interpretation of some part of the law must meet if it is to be
cligible at all. Any plausible working theory would disqual-
ify an interpretation of our own law that denied legislative
competence or supremacy outright or that claimed a general
principle of private law requiring the rich to share their
wealth with the poor. That threshold will eliminate inter-
pretations that some judges would otherwise prefer, so the
brute facts of legal history will in this way limit the role any
judge’s personal convictions of justice can play in his deci-
sions. Different judges will set this threshold differently. But
anyone who accepts law as integrity must accept that the
actual political history of his community will sometimes
check his other political convictions in his overall interpre-
tive judgment. If he does not—if his threshold of fit is wholly
derivative from and adjustable to his convictions of justice,
so that the latter automatically provide an eligible interpre-
tation—then he cannot claim in good faith to be interpret-
ing his legal practice at all. Like the chain novelist whose
judgments of fit automatically adjusted to his substantive
literary opinions, he is acting from bad faith or self-decep-
tion.

Hard cases arise, for any judge, when his threshold test
does not discriminate between two or more interpretations of
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some statute or hine of cases. "I'hen he must choose between
eligible interpretations by asking which shows the commu-
nity’s structure of institutions and decisions—its public
standards as a whole- 1n a better light from the standpoint
ol political morality. His own moral and political convic-
tions are now directly engaged. But the political judgment
he must make 1s itself complex and will sometimes set one
department of his political morality against another: his de-
cision will reflect not only his opinions about justice and
fairness but his higher-order convictions about how these
ideals should be compromised when they compete. Ques-
tions of fit arise at this stage of interpretation as well, be-
cause even when an interpretation survives the threshold
requirement, any infelicities of fit will count against it, in the
ways we noticed, in the general balance of political virtues.
Different judges will disagree about each of these issues and
will accordingly take different views of what the law of their
community, properly understood, really is.

Any judge will develop, in the course of his training and
experience, a fairly individualized working conception of
law on which he will rely, perhaps unthinkingly, in making
these various judgments and decisions, and the judgments
will then be, for him, a matter of feel or tnstinct rather than
analysis. Even so, we as critics can 1mpose structure on his
working theory by teasing out its rules of thumb about fit—
about the relative importance of consistency with past rheto-
ric and popular opinion, for example—and its more sub-
stantive opinions or leanings about justice and fairness. Most
Judges will be like other people in their community, and
fairness and justice will therefore not often compete for
them. But judges whose political opinions are more eccentric
or radical will find that the two ideals conflict in particular
cases, and they will have to decide which resolution of that
conflict would show the community’s record in the best
light. Their working conceptions will accordingly include
higher-order principles that have proved necessary to that
further decision. A particular judge may think or assume, for
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example, that political decisions should mainly respect ma-
jority opinion, and yet believe that this requirement relaxes
and even disappears when serious constitutional rights are in
question.

We should now recall two general observations we made
in constructing the chain-novel model, because they apply
here as well. First, the different aspects or dimensions of a
judge’s working approach—the dimensions of fit and sub-
stance, and of different aspects of substance—are in the last
analysis all responsive to his political judgment. His convic-
tions about fit, as these appear either in his working thresh-
old requirement or analytically later in competition with
substance, are political not mechanical. They express his
commitment to integrity: he believes that an interpretation
that falls below his threshold of fit shows the record of the
community in an irredeemably bad light, because proposing
that interpretation suggests that the community has charac-
teristically dishonored its own principles. When an interpre-
tation meets the threshold, remaining defects of fit may be
compensated, in his overall judgment, if the principles of
that interpretation are particularly attractive, because then
he sets off the community’s infrequent lapses in respecting
these principles against its virtue in generally observing
them. The constraint fit imposes on substance, in any work-
ing theory, is therefore the constraint of one type of political
conviction on another in the overall judgment which inter-
pretation makes a political record the best it can be overall,
everything taken into account. Second, the mode of this
constraint is the mode we identified in the chain novel. It is
not the constraint of external hard fact or of interpersonal
consensus. But rather the structural constraint of different
kinds of principle within a system of principle, and it is none
the less genuine for that.

No mortal judge can or should try to articulate his in-
stinctive working theory so far, or make that theory so con-
crete and detailed, that no further thought will be necessary
case by case. He must treat any general principles or rules of
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thumb he has followed in the past as provisional and stand
ready to abandon these in favor of more sophisticated and
searching analysis when the occasion demands. These will be
moments of special difficulty for any judge, calling for fresh
political judgments that may be hard to make. It would be
absurd to suppose that he will always have at hand the nec-
essary background convictions of political morality for such
occasions. Very hard cases will force him to develop his con-
ception of law and his political morality together in a mutu-
ally supporting way. But it is nevertheless possible for any
judge to confront fresh and challenging issues as a matter of
principle, and this is what law as integrity demands of him.
He must accept that in finally choosing one interpretation
over another of a much contested line of precedents, perhaps
after demanding thought and shifting conviction, he is de-
veloping his working conception of law in one rather than
another directton. This must seem to him the right direction
as a matter of political principle, not just appealing for the
moment because it recommends an attractive decision in the
immediate case. There is, in this counsel, much room for de-
ception, including self-deception. But on most occasions it
will be possible for judges to recognize when they have sub-
mitted an issue to the discipline it describes. And also to rec-
ognize when some other judge has not.

SOME FAMILIAR OBJECTIONS
Hercules Is Playing Politics

Hercules has completed his labors in McLoughlin. He declares
that the best interpretation of the emotional damage cases,
all things considered, is (5): the law allows compensation for
all emotional injury directly caused by careless driving and
foreseeable by a reasonably thoughtful motorist. But he con-
cedes that in reaching that conclusion he has relied on his
own opinion that this principle is better—fairer and more
just—than any other that is eligible on what he takes to be
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the right criteria of fit. He also concedes that this opinion is
controversial: it is not shared by all of his fellow judges, some
of whom therefore think that some other interpretation, for
example (6), is superior. What complaints are his arguments
likely to attract? The first in the list I propose to consider
accuses Hercules of ignoring the actual law of emotional in-
jury and substituting his own views about what the law
should be.

How shall we understand this objection? We might take it
in two very different ways. It might mean that Hercules was
wrong to seek to justify his interpretation by appealing to
justice and fairness because it does not even survive the
proper threshold test of fit. We cannot assume, without re-
viewing the cases Hercules consulted, that this argument is
mistaken. Perhaps this ttme Hercules nodded; perhaps if he
had expanded the range of his study of precedents further he
would have discovered that only one interpretation did sur-
vive, and this discovery would then have settled the law, for
him, without engaging his opinions about the justice of re-
quiring compensation for accidents. But 1t 1s hardly plausi-
ble that even the strictest threshold test of fit will always
permit only one interpretation, so the objection, understood
this way, would not be a general objection to Hercules’
methods of adjudication but only a complaint that he had
misapplied his own methods in the particular case at hand.

We should therefore consider the second, more interesting
reading of the objection: this claims that a judge must never
rely on his personal convictions about fairness or justice the
way Hercules did in this instance. Suppose the critic says,
“The correct interpretation of a line of past decisions can al-
ways be discovered by morally neutral means, because the
correct interpretation is just a matter of discovering what
principles the judges who made these decisions intended to
lay down, and that is just a matter of historical fact.” Her-
cules will point out that this critic needs a political reason for
his dictum that interpretations must match the intentions of
past judges. That is an extreme form of the position we have
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already considered, that an interpretation is better if it fits
what past judges said as well as did, and even that weaker
claim depends on the special arguments of political morality
I described. The critic supposes that these special reasons are
not only strong but commanding; that they are so powerful
that a judge always does wrong even to consider an interpre-
tation that does not meet the standard they set, no matter
how well that interpretation ties together, explains, and jus-
tifies past decisions.

So Hercules’ critic, if his argument is to have any power, is
not relying on politically neutral interpretive convictions
after all. He, too, has engaged his own background convic-
tions of political morality. He thinks the political values that
support his interpretive style are of such fundamental impor-
tance as to eiiminate any competing commands of justice al-
together. That may be a plausible position, but 1t is hardly
uncontroversial and is in no sense neutral. His difference
with Hercules is not, as he first suggested, about whether po-
litical morality is relevant in deciding what the law is, but
about which principles of morality are sound and therefore
decisive of that issue. So the first, crude objection, that Her-
cules has substituted his own political convictions for the po-
litically neutral correct tnterpretation of the past law, 1s an
album of confusions.

Hercules Is a Fraud

The second objection is more sophisticated. Now the critic
says, “It is absurd to suppose that there is any single correct
interpretation of the emotional injury cases. Since we have
discovered two interpretations of these cases, neither of
which can be preferred to the other on ‘neutral’ grounds of
fit, no judge would be forced by the adjudicative principle of
integrity to accept either. Hercules has chosen one on frankly
political grounds; his choice reflects only his own political
morality. He has no choice in the circumstances but to legis-
late in that way. Nevertheless it is fraudulent for him to
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claim that he has discovered, through his political choice,
what the /aw is. He is only offering his own opinion about
what it should be.”

This objection will seem powerful to many readers, and
we must take care not to weaken it by making it seem to
claim more than it does. It does not try to reinstate the idea
of conventionalism, that when convention runs out a judge is
free to improve the law according to the right legislative
standards; still less the idea of pragmatism that he is always
free to do this, checked only by considerations of strategy. It
acknowledges that judges must choose between interpreta-
tions that survive the test of fit. It insists only that there can
be no best interpretation when more than one survives that
test. It is an objection, as I have framed it, from within the
general idea of law as integrity; it tries to protect that idea
from corruption by fraud.

Is the objection sound? Why is 1t fraudulent, or even con-
fusing, for Hercules to offer his judgment as a judgment of
law? Once again, two somewhat different answers—two
ways of elaborating the objection-—are avatlable, and we
cannot do credit to the objection unless we distinguish them
and consider each. The first elaboration is this: “Hercules’
claim is fraudulent because it suggests that there can be a
right answer to the question whether interpretation (5) or (6)
is fairer or more just; since political morality is subjective
there cannot be a single right answer to that question, but
only answers.” This is the challenge of moral skepticism I
discussed at length in Chapter 2. I cannot escape saying
something more about it now, but I will use a new cnitic,
with a section of his own, to do so. The second elaboration
does not rely on skepticism: “Hercules is a fraud even if mo-
rality is objective and even if he is right that the principle of
foreseeability he settled on is objectively fairer and more
just. He is a fraud because he pretends he has discovered
what the law is, but he has only discovered what it should
be.” That is the form of the objection I shall constder here.

We ask of a conception of law that it provide an account
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of the grounds of law—the circumstances under which
claims about what the law is should be accepted as true or
sound—that shows why law licenses coercion. Law as integ-
rity replies that the grounds of law lie in integrity, in the best
constructive interpretation of past legal decisions, and that
law is therefore sensitive to justice in the way Hercules recog-
nizes. So there is no way Hercules can report his conclusion
about Mrs. McLoughlin’s case except to say that the law, as
he understands it, is in her favor. If he said what the critic
recommends, that she has no legal right to win but has a
moral right that he proposes to honor, he would be misstating
his view of the matter. He would think that a true account of
some situations—if he found the law too immoral to enforce,
for example—but not of this one. A critic might disagree
with Hercules at many levels. He might reject law as integ-
rity in favor of conventionalism or pragmatism or some
other conception of law. Or he might accept it but reach dif-
ferent conclusions from Hercules because he holds different
ideas about the necessary requirements of fit, or different
convictions about fairness or justice or the relation between
them. But he can regard Hercules’ use of “law” as fraudulent
(or grammatically wrong) only if he suffers from the seman-
tic sting, only if he assumes that claims of law are some-
how out of order when they are not drawn directly from
some set of factual criteria for law every competent lawyer
accepts.

One aspect of the present objection, however, might be
thought immune from my arguments against the rest. Even
if we agree that Hercules’ conclusions about Mrs. McLough-
lin are properly presented as conclusions of law, it might
seem extravagant to claim that these conclustons in any way
follow from integrity understood as a distinct political ideal.
Would it not be more accurate to say that integrity is at
work In Hercules’ calcuiations just up to the point at which
he has rejected all mterpretations that fail the threshold test
of fit, but that integrity plays no part in selecting among
those that survive that test? Should we not say that his con-



INTEGRITY IN LAW 263

ception of law is really two conceptions: law as integrity
supplemented, when integrity gives out, by some version of
natural law theory? This is not a very important objection; it
only suggests a different way of reporting the conclusions it
no longer challenges. Nevertheless the observation that
prompts it is too crude. For it is a mistake to think that the
idea of integrity is irrelevant to Hercules’ decision once that
decision is no longer a matter of his convictions about fit but
draws on his sense of fairness or justice as well.

The spirit of integrity, which we located in fraternity,
would be outraged if Hercules were to make his decision in
any way other than by choosing the interpretation that he
believes best from the standpoint of political morality as a
whole. We accept integrity as a political ideal because we
want to treat our political community as one of principle,
and the citizens of a community of principle aim not simply
at common principles, as if uniformity were all they wanted,
but the best common principles politics can find. Integrity is
distinct from justice and fairness, but it 1s bound to them In
that way: integrity makes no sense except among people who
want fairness and justice as well. So Hercules’ final choice of
the interpretation he believes sounder on the whole—fairer
and more just in the right relation—flows from his initial
commitment to integrity. He makes that choice at the mo-
ment and in the way integrity both permits and requires,
and it is therefore deeply misleading to say that he has
abandoned the ideal at just that point.

Hercules Is Arrogant and Anyway a Myth

[ shall deal much more briefly with two less important critics
who nevertheless must be heard. 1 have been describing
Hercules’ methods in what some will call a subjective way,
by describing the questions he must answer and judgments
he must make for himself. Other judges would answer these
differently, and you might agree with one of them rather
than Hercules. We shall consider in a moment whether any
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of this means that neither Hercules nor any other judge or
critic can be “really” right about what the law is. But Her-
cules’ opinion will be controversial no matter how we answer
that philosophical question, and his new critic seizes just on
the fact of controversiality, untainted by any appeal to
either external or internal skepticism. “Whether or not there
are right answers to the interpretive questions on which
Hercules’ judgment depends, it is unfair that the answer of
one judge {(or a bare majority of judges on a panel) be ac-
cepted as final when he has no way to prove, against those
who disagree, that his opinion is better.”

We must return, for an answer, to our more general case
for law as integrity. We want our officials to treat us as tied
together in an association of principle, and we want this for
reasons that do not depend on any identity of conviction
among these officials, either about fit or about the more sub-
stantive principles an interpretation engages. Our reasons
endure when judges disagree, at least in detail, about the
best interpretation of the community’s political order, be-
cause each judge still confirms and reinforces the principled
character of our association by striving, in spite of the dis-
agreement, to reach his own opinion instead of turning to
the usually simpler task of fresh legislation. But even if this
were not so, the present objection could not count as an ob-
jection to law as integrity distinctly, for it would apply in its
full force to pragmatism or to conventionalism, which be-
comes pragmatism in any case hard enough to come before
an appellate court. How can it be fairer for judges to enforce
their own views about the best future, unconstrained by any
requirement of coherence with the past, than the more com-
plex but no less controversial judgments that law as integrity
requires?

Another minor critic appears. His complaint 1s from a dif-
ferent quarter. “Hercules,” he says, “i1s a myth. No real judge
has his powers, and 1t is absurd to hold him out as a model
for others to follow. Real judges decide hard cases much
more instinctively. They do not construct and test various
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rival interpretations against a complex matrix of intersecting
political and moral principles. Their craft trains them to see
structure in facts and doctrine at once; that is what thinking
as a lawyer really is. If they decided to imitate Hercules, try-
ing in each case to secure some general theory of law as a
whole, they would be paralyzed while their docket choked.”
This critic misunderstands our exercise. Hercules is useful to
us just because he is more reflective and self-conscious than
any real judge need be or, given the press of work, could be.
No doubt real judges decide most cases tn a much less me-
thodical way. But Hercules shows us the hidden structure of
their judgments and so lays these open to study and cnti-
cism. We must be careful to distinguish, moreover, two
senses in which he might be said to have more powers than
any actual judge could. He works so much more quickly
{and has so much more time available) that he can explore
avenues and ideas they cannot; he can pursue, not just one
or two evident lines in expanding the range of cases he stud-
ies but all the lines there are. That is the sense in which he
can aim at more than they: he can aim at a comprehensive
theory, while theirs must be partial. But he has no wvision into
transcendental mysteries opaque to them. His judgments
of fit and political morality are made on the same material
and have the same character as theirs. He does what they
would do if they had a career to devote to a single deci-
sion; they need, not a different conception of law from his,
but skills of craft husbandry and efficiency he has never had
to cultivate.

Now this eritic trims his sails. “In any case Hercules has
too much theory for easy cases. Good judges just know that
the plain meaning of a plain statute, or a crisp rule always
applied and never doubted in precedent, is law, and that is
all there is to it. It would be preposterous, not just time-con-
suming, to subject these undoubted truths to interpretive
tests on each occasion. So law as integrity, with its elaborate
and top-heavy structure, i1s at best a conception for hard
cases alone. Something much more like conventionalism is a
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better interpretation of what judges do in the easy ones.”
The distinction between easy and hard cases at law is neither
so clear nor so important as this critic assumes, as we shall
see in Chapter g, but Hercules does not need that point now.
Law as integnty explains and justifies easy cases as well as
hard ones; 1t also shows why they are easy. It is obvious that
the speed limit in California is 55 because it 1s obvious that
any competent interpretation of California traffic law must
yield that conclusion. So easy cases are, for law as integrity,
only special cases of hard ones, and the critic’s complaint 1s
then only what Hercules himself would be happy to concede:
that we need not ask questions when we already know the
answer.

SKEPTICISM IN LAW
The Challenge of Internal Skeplicism

No aspect of law as integrity has been so misunderstood as its
refusal to accept the popular view that there are no uniquely
right answers in hard cases at law. Here is a representative
statement of the view Hercules rejects. “Hard cases are hard
because different sets of principles fit past decisions well
enough to count as eligible interpretations of them. Lawyers
and judges will disagree about which of two is fairer or more
jJust, all things considered, but neither side can be ‘really’
right because there are no objective standards of fairness and
Justice a neutral observer could use to decide between them.
So law as integrity ends in the result that there is really no
law at all in hard cases like McLoughiin. Hercules 1s a fraud
because he pretends that his own subjective opinions are in
some sense really better than those of others who disagree. It
would be more honest of him to admit that he has no ground
for his decision beyond his subjective preferences.”

In Chapter 2 we distinguished what I there called external
and internal skepticism. Even if external skepticism is sound
as a philosophical position, it offers no threat to our case for
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law as integrity or to Hercules’ methods of adjudication
under it. I have been careful, as I just said, to describe law as
integrity in a manner that is impeccable from the external
skeptic’s point of view. I described the questions which, ac-
cording to that conception of law, judges should put o
themselves and answer from their own convictions. External
skepticism does not deny that these questions make sense;
the external skeptic will have his own answers to them,
which he will prefer to those of others, and he can play Her-
cules as well as any of his philosophical opponents can. He
only objects to what he believes is a bad description of the
process—that it seeks to discover interpretive or moral truths
“out there” or “locked into the fabric of the universe.” But
these metaphors are treacherous representations of what
someone means who says, for example, that the principles of
interpretation (5) are really better than those of interpreta-
tion (6); that claim is a clanfication of his interpretive opin-
ion, not a philosophical classification of it. So Hercules
might agree never to use the nearly redundant words “ob-
jective” or “really” to decorate his judgments, which have
the same meaning for him without these words, and external
skeptics would then have no further complaint or argument
against his way of deciding McLoughiin.

I admitted, however, that internal skepticism offers a
much more powerful challenge to our project, and I shall use
a new critic to develop and assess that suggestion. What
forms might his internal skepticism take? There are several
possibilities. He might agree, for example, that interpreta-
tions (5) and (6) both pass the appropriate threshold test of
fit, but he might deny that either is superior to the other in
political morality because both are morally wrong or irrele-
vant in some fundamental way. But that argument seems
implausible. Perhaps he rejects the very idea of liability in
negligence altogether; he thinks that no one does wrong ex-
cept maliciously. This would not justify local skepticism
about interpretations (5) and (6), however; it endorses (6) as
superior to (5), however dubious in itself. So we must imag-
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ine him thinking that it is wholly inappropriate to ask
whether people have a duty to compensate for their negli-
gence; it is the wrong kind of question, like asking which
hand courtesy insists be used to remove one’s hat. Even this
would not justify skepticism about what decision Hercules
should make, however. If morality has nothing to do with
negligence, then the state can have no warrant for interven-
ing to coerce compensation, and once again this argues in
favor of interpretation (6) as at least preferable to (5), be-
cause the former allows the state to trespass somewhat less
often where it has no business.

So our skeptical critic is unlikely to persuade us through
this kind of argument. He might argue for internal skepti-
cism in a different way, however, by trying to show that legal
practice 1s too deeply contradictory to yield to any coher-
ent interpretation at all. Hercules knows that the law 1s far
from perfectly consistent in principle overall. He knows that
legislative supremacy gives force to some statutes that are
inconsistent in principle with others, and that the compart-
mentalization of the common law, together with local prior-
ity, allows inconsistency even there. But he assumes that
these contradictions are not so pervasive and intractable
within departments of law that his task is impossible. He as-
sumes, that is, that some set of reasonably plausible princi-
ples can be found, for each general department of law he
must enforce, that fit it well enough to count as an eligible
interpretation of it. This is the assumption the critic now
challenges. He insists that the law of accidents, for example,
is so shot through with contradiction that no interpretation
can fit more than an arbitrary and limited part of it.

This is 2 much stronger skeptical challenge because it at-
tacks the feasibility of integrity at its root. It forces us to take
up an aspect of the requirement of fit that I postponed, the
pivotal distinction between competition and contradiction
in principle. Suppose Hercules finds, as in the worst-case
variation just mentioned, that both interpretation (5) and
interpretation (6) fit a substantial part of the relevant prece-
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dents and neither fits the bulk of these. He responds by ex-
panding his range and seeking a more general interpretation
of the law of accidents that isolates and limits this contra-
diction. He proposes this account: “Our law as a whole rec-
ognizes two principles as pertinent to the loss people should
be permitted to suffer through accidents. The first is a prin-
ciple of collective sympathy. It holds that the state should
try to protect people from being ruined by accidents even
when the accident is their own fault. This principle is most
apparent in regulative safety programs of different sorts, in
workmen’s compensation statutes and in state-subsidized
schemes of insurance for risks to property and person not ad-
equately covered in the private insurance market. The sec-
ond is a principle apportioning the costs of an accident
among the private actors in the drama that produced it. It
holds that accidental loss should be borne by the person at
fault, not the innocent victim. This principle is most evi-
dently at work in negligence law, including legislative
amendments or supplements to the common law of negli-
gence.

“These are independent principles and it would be a seri-
ous misunderstanding of the logic of principle to consider
them contradictory. There is no incoherence in recognizing
both as principles; on the contrary, any moral vision would
be defecuve if it wholly disowned either impulse. But in
some cases they will conflict, and coherence does then re-
quire some nonarbitrary scheme of priority or weighting or
accommodation between the two, a scheme that reflects
their respective sources in a deeper level of political morality.
An accident in which the negligent actor would be ruined if
he were liable for all the damage he caused is an example of
such conflict. The first principle urges the state to protect
him from catastrophic loss because his liability would then
be as much an accident for him, although his fault, as an n-
dustrial accident that was the fault of its victim. The second
principle declares, however, that if etther of the two actors in
the drama is to suffer, it must be the actor at fault. It urges
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the state to compe!l him to compensate each of his victims in
full. It might be a desirable accommeodation of the two prin-
ciples for the state to require the defendant to compensate
some victims, or some victims to some extent, and then make
up the balance of loss to other victims from the public trea-
sury. But in the absence of any statute providing this, or any
common-law tradition of state compensation that might be
tapped, this is not an interpretive possibility. I am limited by
the record I find to deciding that one of the two principles
must yield in these circumstances. If the first prevails, it is
decisive for the defendant that the loss would be much
greater for him if full liability were imposed than for any
potential plaintiff if 1t were not. If the second prevails, the
fact of the defendant’s fault is decisive against him 1n spite of
the magnitude of his potential overall loss.

“It must be conceded [we are still assuming the worst case]
that the state has thus far not spoken with one voice about
such cases. Some judicial decisions have allowed the second
principle to prevail over the first, which is the scolution
claimed by interpretation (5), and some have allowed the
first to prevail over the second, in the way recommended by
(6). My interpretive situation is therefore as follows. The
constraints of fit require me to find a place in any general
interpretation of our legal practice for both of the more ab-
stract principles of sympathy and responsibility. No general
interpretation that denied either one would be plausible; in-
tegrity could not be served if either were wholly disavowed.
But integrity demands some resolution of their competing
impact on accident cases when unlimited hability would be
disastrous, a choice that our practice has not made but that
must flow, as a postinterpretive judgment, from my analysis.
Integrity demands this because it demands that I continue
the overall story, in which the two principles have a definite
place, in the best way, all things considered. In my view this
is done best by ranking the second principle prior to the first,
at least in automobile accident cases when liability insur-
ance is available privately on sensible terms. I settle on this
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choice because I believe that though the impulse behind
each of the two principles is attractive, the second is more
powerful in these circumstances. This requires me to declare
a certain number of past judicial decisions mistakes and to
overrule these if my jurisdiction permits. But the number of
decisions I must count as mistakes is neither so great nor of
such fundamental importance, viewed from the perspective
of legal practice as a whole, that disregarding them leaves
me no solid foundation for the more general interpretation I
have just described.”

Critical Legal Studies

The internal skeptic need not accept this argument, but he
must confront it. Hercules assumed that the two abstract
principles he identified could live together comfortably in
the same general interpretation of our legal practice, even
though they sometimes conflict. The skeptic might challenge
this and argue that the principles are more deeply antagonis-
tic than Hercules realizes, that they are drawn from two in-
compatible visions of human action or responsibility and so
cannot stand together in any coherent scheme of govern-
ment. On that view the conflict between them is not an oc-
casional practical problem but a symptom of deep doctrinal
schizophrenia. Some law teachers, mainly though not en-
tirely American, appear now to be making that deeply criti-
cal claim about the legal practices of their community.'6
They see only philosophical contradiction where Hercules
hopes to show system.

“Critical legal studies,” which is their name for their
movement, is so far defined mainly by subscription: its aco-
lytes assemble in conferences whose purposes include decid-
ing what the movement is.'” They do share important
attitudes about legal education; they hope to “demystify”
law for law students by reminding them of what American
jurisprudence has emphasized more quietly for many dec-
ades, which is that political conviction plays an important
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role in adjudication and that the shape of the law at any
time reflects ideology and power as well as what is wrongly
called “logic.” They also aim to make law students more
sensitive to other disciplines, particularly French linguistics
and Hegelian metaphysics. Their political attitudes place
them, as a group, on the left of the American political spec-
trum {they have been particularly active in various aspects
of law school politics), and much of their writing opposes
what they take to be conservative developments in legal the-
ory. In particular they oppose the other main academic
movement in recent American legal education, sometimes
called the economic approach to law, which we study in
Chapter 8.

In all this, save in its self-conscious leftist posture and its
particular choice of other disciplines to celebrate, critical
legal studies resembles the older movement of American
legal realism, and it 1s too early to decide whether it is more
than an anachronistic attempt to make that dated move-
ment reflower. Much of its rhetoric, like that of legal realism,
1s borrowed from external skepticism: its members are fond
of short denunciations of “objectivism” or “natural law
metaphysics” or of the idea of values “out there” in the uni-
verse. At its best and most promising, however, it escapes the
limits of legal realism by reaching for the global and threat-
ening form of internal skepticism I just described. It argues
that our legal culture, far from having any shape amenable
to a uniform and coherent justification of principle, can only
be grasped through the infertile metric of contradiction. It
would reject, as I said an internal skeptic might, Hercules’
latest account of independent, though sometimes conflicting,
principles respecting individual loss in accidents. Critical
legal studies would tell a very different story: of two deeply
antagonistic ideologies at war within the law, one drawn,
perhaps, from communitarian impulses of altruism and mu-
tual concern and the other from the contradictory ideas of
egoism, self-sufficiency, and judgmental moralism.

Unfortunately, much of the literature of critical legal
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studies announces rather than defends these claims, as if
they were self-evident. This may reflect a serious misunder-
standing of the kind of argument necessary to establish a
skeptical position: the argument must be interpretive rather
than historical. Critical legal historians describe law geneti-
cally by tracing different pieces of legal doctrine back to the
interests and ideologies that originally placed each in the
law or molded or retained it. They take as their targets other
historians who offer causal theories claiming to explain the
historical development of law as the unfelding of some gen-
eral functionalist design; they have no diffiiculty in defend-
ing, against these causal accounts, a less structured approach
to causal explanation in law, an approach more permissive
to contingency and accident.'® Their work is useful to Her-
cules, and he would neglect it at his peril, because it reminds
him that nothing in the way his law was produced guaran-
tees his success 1n finding a coherent interpretation of it. But
neither does history guarantee his failure, because his ambi-
tions are interpretive in the sense appropriate to the philo-
sophical foundations of law as integrity. He tries to impose
order over doctrine, not to discover order in the forces that
created 1t. He struggles toward a set of principles he can offer
to integrity, a scheme for transforming the varied links in the
chain of law Into a vision of government now speaking with
one voice, even if this 1s very different from the voices of
leaders past. He might fail—we have been charting the ways
he might fail—but his failure is not ensured by anything
even the most careful and sensitive history teaches.

There is a second, more philosophical strain in the litera-
ture of critical legal studies, however, which is more directly
in point because its claims are more easily understood as in-
terpretive. It aims to show, not merely that different ideolo-
gies produced different parts of the law, but that any
competent contemporary justification of these different parts
would necessarily display fundamental contradictions of
principle, that Hercules must fail in imposing a coherent
structure on law’s empire as a whole. This skeptical inter-
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pretive claim is powerful and germane, however, only if it
begins where Hercules begins: it must claim to have looked
for a less skeptical interpretation and failed. Nothing is eas-
ier or more pointless than demonstrating that a flawed and
contradictory account fits as well as a smoother and more
attractive one. The internal skeptic must show that the
flawed and contradictory account is the only one available.

Liberalism and Contradiction

Is there a quick route to that ambitious negative claim? Crit-
ical legal studies purports to find one in what 1t takes to be
the philosophical faults of liberal political theory. This ar-
gument has two steps. It claims, first, that the constitutional
structure and main doctrinal lines of modern Western de-
mocracies can be justified only as an elaboration of a funda-
mentally liberal view of personality and community. It
insists that the distinction between adjudication and legisla-
tion, which is prominent in that structure, reflects a liberal
conception of freedom; it points to those features of the pri-
vate law of contract, tort, and property, for example, that
enforce liberal ideals of individual responsibility. It argues,
second, that liberalism, as a philosophical system combining
metaphysical and ethical ideas, is profoundly self-contradic-
tory and that the contradictions of liberalism therefore
ensure the chaos and contradiction of any available
interpretation of our law, the doom of Hercules’ project.
This i1s an exciting argument, and anyone drawn to liber-
alism will find its first step compelling. Arguments for its sec-
ond step, however, about the incoherence of liberalism, have
so far been spectacular and even embarrassing failures. They
begin and end in a defective account of what liberalism is,
an account supported by no plausible reading of the philoso-
phers they count as liberals."”

They seem wholly to ignore, moreover, the distinction we
have just found crucial to any internally skeptical argument,
the distinction between competition and contradiction in
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principles. This failure is also remarkable in the more de-
tailed and doctrinal exercises of critical legal studies, includ-
ing some meant to be directly critical of law as integnty. [
quote and discuss a recent example at some length in a note
because 1t treats just the area of law we have been using as
our leading illustration in this chapter.?’ Critical legal stud-
1es should be rescued from these mistakes because its general
skeptical ambitions, understood in the mode of internal
skepticism, are important. We have much to learn from the
critical exercise it proposes, from its failures as well as its
successes. This assumes, however, that its aims are those of
law as integrity, that it works to discover whether, and how
far, judges have avenues open for improving law while re-
specting the virtues of fraternity integrity serves. These are
indeed the aims of at least some members of the move-
ment.”' But others may have a different and converse goal.
They may want to show law in its worst rather than its best
light, to show avenues closed that are in fact open, to move
toward a new mystification in service of undisclosed political
goals.



. EIGHT .

THE COMMON LAW

THE ECONOMIC INTERPRETATION

In the last chapter we used Hercules to explore a single issue
in the law of accidents. In this chapter we let him rest for
more labors later; we study accident law as a whole in a
more abstract and academic fashion, trying to find a deeper,
more general, and philosophical justification for the “rea-
sonable foresight” principle he settled on. A large interpre-
ttve claim has recently excited lawyers in the United States
and been noticed in Britain, called the “economic” theory of
the law of unintended damage. This offers a general inter-
pretation of the decisions our judges have made about acci-
dents and nuisance and other unintended injury.' It finds
the key to these decisions in the “economic” principle that
people should always act in whatever way will be financially
least expensive for their community as a whole. Suppose |
can avoid injuring you by fitting my car with a safety device.
If [ do not, and I injure you, then under this principle I must
compensate you for your losses if the safety device would
have cost me less than the ““discounted” cost of the accident,
that is, the cost discounted by the chance that it might not
occur even without the device. But I need not compensate
vou if the cost of installing the device would have been
higher than the discounted cost of the accident.”

Community Wealth and the Coase Theorem

The economic theory suggests that the best interpretation of
accident cases is furnished by the economic principle. We
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must therefore study that principle by asking what decisions,
about who should bear what costs of accidents, a statesman
would make who accepted it as sovereign. He would need,
first, a definition of community wealth in order to decide
which decisions cost the community least. The economic
theory offers a rather special (and in many ways counterin-
tuitive) definition for this purpose: the wealth of a commu-
nity is the value of all its goods and services, and the value of
something is the maximum amount in money or money’s
worth that anyone is willing and able to pay for it. If there is
a market price for something, its value is taken to be that
market price; if there 1s no proper market, its value 1s what
people would be willing and able to pay if there were. It fol-
lows that market transactions improve community wealth. It
also follows that when market transactions are impossible,
wealth is improved if people ‘“‘simulate” markets by behav-
ing as if they had the rights and duties they would have if
negotiation were possible and were used.’

Now we can ask how a statesman who accepted the eco-
nomic principle and this definition of community wealth
would design rules of law fixing liability for accidents. Con-
sider a type of accident that used to occupy the courts. A
train speeding along tracks adjacent to a farm throws off
sparks that ignite and destroy crops planted near the tracks.
Must the farmer bear this loss? Or must the train company
compensate him? Which rule would an informed lawmaker,
anxious to improve total community wealth, lay down?
Imagine that the economic facts are as follows (call this Case
1}. If the train company slows the train to the speed at which
it will not throw off sparks, the company’s profits will be
$1,000 less. If the train runs at the speed that is otherwise
most profitable to the company, the farmer will lose crops that
would earn him a profit of $1,100. In these circumstances the
community is richer on the whole (according to the stipu-
lated definition of community wealth) if the train slows.
Now suppose (Case 2} that the economic facts are reversed.
If the train slows, the company will lose profits of $1,100,
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and if it does not, the farmer will lose profits of only $1,000.
Now the community is richer on the whole if the train speeds
and the crops are burned. So 1t appears that someone anx-
10us to improve community wealth would lay down dif-
ferent rules of liability for the two cases. He would make
the train company liable for the damage in the first case so
that the train would slow down, and would require the far-
mer to bear the loss in the second so that it would not slow
down.

But under a certain further assumption about the eco-
nomic facts it would, surprisingly, make no difference to
community wealth which rule the lawmaker chose in either
case.” This is the assumption that (in the language of econo-
mists) transaction costs between the train company and the
farmer are zero, meaning that it would cost neither party
anything to negotiate a private agreement changing the re-
sults of whatever rule the legislator lays down. If transaction
costs are zero, and the train company is liable for the dam-
age in Case 2, then the train will still speed and will produce
all the wealth for the community it would have if it were not
liable. It will still speed because the train company will offer
the farmer some sum between $1,000 and §1,100 not to plant
crops near the tracks (or not to sue for loss if he does), and
the farmer will accept some such offer. They strike that bar-
gain because it benefits them both: the train company saves
the difference between what it offers and the $1,100 it would
lose if it slowed the train, and the farmer gains the difference
between that sum and the $1,000 he would make from
planting the corn. Similarly, in Case 1, if the legislator leaves
the loss on the farmer instead of making the train company
liable, the crops will still be planted and the community will
be just as rich as if he took the opposite decision. For now
the farmer will offer the train company some sum between
$1,000 and $1,100 to slow the train, and the company will
accept some such offer because it will gain the difference be-
tween the offer and the §1,000 it forfeits by slowing the train.
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S0 under the zero-transaction-cost assumption 1t makes no
difference to overall community wealth which rule the law-
maker chooses. Of course it makes a considerable difference
to the train company and the farmer which rule he chooses.
If he makes the train company liable in either case, the com-
pany will be poorer and the farmer richer than if he does
not. But that in itself is a matter of indifference to the wealth
test. 'That test is concerned with the community’s total
wealth, which is not affected by transfers from one group to
another unless for some special reason these increase or re-
duce the total. You may well wonder, however, about the
practical importance of the point that it makes no difference
to community wealth which rule is chosen 1if transaction
costs are zero, because they never are. Even if the farmer has
read law books in his leisure time and so has no need to hire
a lawyer to negotiate for him, he could be reading seed cata-
logues instead of pondering whether to offer $1,050 or
$1,075. If transaction costs are sufficiently high, they will
prevent a bargain being made that would improve commu-
nity wealth. Suppose the legislature ordered trains to com-
pensate farmers in circumstances like Case 2, and it would
cost the parties together more than $100 to negotiate an
agreement under which the farmer would not plant crops
near the tracks. That agreement would then not be made—
the transaction costs would more than wipe out at least one
party’s anticipated gain—so the train would not speed and
the community would be poorer overall in consequence.

But the theoretical exercise of imagining that transaction
costs are zero is nevertheless important, according to the eco-
nomic interpretation, because it identifies the crucial role
these costs play and yields the following practical advice
about how a legislator who accepts the economic principle
should decide, assuming he must choose between a flat rule
making trains liable for all crops burned by their sparks and
a flat rule denying all such liability. He should choose
whichever rule he thinks will come closer to producing the
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overall pattern of economic activity—trains slowing or crops
not being planted—that the various train companies and
farmers would arrange through contract if transaction costs
were zero. But he should also take into account the likely
transaction costs to facilitate bargains in those discrete and
special situations where the economic facts are contrary to
his overall prediction.” If he thinks, for example, that it
would be cheaper for the train company to initiate and con-
duct negotiation when the facts fall out as in Case 2 than for
the farmer to do this when they fall out as in Case 1, then
this argues for imposing liability generally on train com-
panies rather than letting the loss fall on farmers. In this way
a lawmaker maximizes community wealth by trying to
gauge what actual negotiation would have produced 1if 1t
were possible.

COMPLEXITIES

The Reasonable Man

A lawmaker need not always choose between flat general
rules of that character. A more sophisticated economic anal-
ysis might show that some more complex rule, more sensitive
to the balance of economic facts in particular cases, would
produce more wealth for the community. Suppose that if the
Vulcan Express runs at its highest possible speed over its par-
ticular route 1t will destroy $1,100 in crops planted near its
tracks; if it runs at the lower speed necessary to avoid all
sparks, the train company will lose $1,000. But if it runs art
the intermediate speed of (say) 70 miles an hour, the train
company will lose $500 in income, and the fewer sparks will
destroy only $400 in grain. Community wealth is greater in
this case than in either of the former cases, and so a legislator
would do better, by the wealth test, to choose a rule making
that train liable for that damage only if it exceeds 70 miles
an hour. But there might be a still better speed for him to
choose. And even if he had all the facts necessary to choose
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the optimal speed for the Vulcan Express over its route, that
might be very much the wrong speed to choose for the Thor
Flyer, which runs through very different terrain.

Perhaps a Herculean legislator with an adequate timeta-
ble could set the optimal speed for each train separately. But
any rules even he designs that way will soon he obsolete. For
the optimal speed will depend on technology, which
changes, on the enormously complex economics of passenger
and freight transportation, and on the price of grain, among
other fluctuating data. Besides, the problem of trains trav-
eling next to crops likely to be burned by their sparks is only
one example of the kind of conflict we are now considering.
There are countless other kinds of circumstances in which
one person, pursuing an otherwise lawful activity, may cause
unintended damage to someone else. A musician plays rock
music when his neighbor is trying to study algebra. A poet
thunders his Maserati along country lanes where people
walk. A builder digs out foundations on his own site and ac-
cidentally cuts an underground power line running to some-
one else’s factory some distance away. A statesman who
wants the law that governs these different forms of unin-
tended damage to increase overall community wealth needs
a general rule of the following kind. Anyone whose activity
causes unintended damage to anyone else’s person or goods
will be liable for that damage if his activity was, under the
circumstances, unreasonable, and an activity i1s unreason-
able if the marginal cost to the actor of avoiding the activity
is less than the cost of the damage the activity threatens to
cause others.

This general and abstract rule forces people in the position
of the train companies to calculate for themselves the bal-
ance of social cost in deciding, for example, how fast to drive
each of their trains and to recalculate that balance from time
to time as technology and various components of supply and
demand change. But there is a certain danger latent in this
rule. Our legislator does not want people to spend too much
time or money trying to calculate the full economic conse-
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quences of some activity, because that in itself will reduce
community wealth. He therefore stipulates that the calcula-
tion of relative costs must reflect facts and opinions that a
“reasonable” person, devoting a “reasonable” amount of
time and expense to the calculation, would know or have.
Once again, the test of reasonableness would be whether the
community would be richer overall if people devoted that
much time and expense in those circumstances. Community
wealth i1s maximized by encouraging activities that, in the
ordinary run and on the basis of readily available informa-
tion, improve community wealth, not by forcing people to
examine the full economic consequences of each individual
act in every circumstance.

So an effective “reasonableness” test would exempt some
people from liability even though they caused damage far in
excess of what 1t would have cost them to avoid the activity
that caused the damage. Suppose a train company has cal-
culated, using information readily available to it, that the
cost of slowing down would be greater than the value of the
wheat and other crops it is likely to destroy. But one farmer
has stored his private collection of Renaissance paintings
near the tracks, under deep straw, which burns. It would
have been cheaper for the community, as things turned out,
if this particular train had driven very slowly. But if the
company were liable for such damage, it would have to
make statistical estimates about the amount of loss fluke ac-
cidents might cause to unknown and valuable property not
usually found on farms. This would be more expensive and
less accurate than the sum of the investigations each farmer
would make, about the relative costs of storing his own valu-
able and unusual property elsewhere or buying more insur-
ance, if the risk of such loss fell on him.°

Contributory Negligence

Now consider another possibility. Perhaps it would improve
community wealth to make trains liable for only some of the
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damage caused by their sparks, even if it was unreasonable
for them to drive at the speed they did. Suppose a train
drives at 150 miles per hour, which is unreasonable because
it endangers crops that are worth more than the marginal
profits gained by driving at that speed; the sparks do in fact
burn the crops, but as it turns out, only because the farmer
has spilled lighter fluid in the area. Our legislator might con-
sider three rules for situations of that sort. He might say,
first, that since the train’s activity was concededly unreason-
able, it should be liable for all the damage that resulted from
that activity, even the damage that would not have been
caused had the farmer not also behaved carelessly. Or he
might say, second, that since the farmer’s carelessness was an
essential part of the causal chain, he should bear the entire
loss, because he was, in the phrase that has been developed
to make this point, “contributorily negligent.” Or he might
decide that since the train company and the farmer both
acted unreasonably, the company must compensate the
farmer for part but not all of his loss. In that case he would
have chosen what is sometimes called the doctrine of “com-
parative” negligence, which assigns loss to all the parties be-
having unreasonably in a particular situation in accordance
with how unreasonably each behaved, or how far the unrea-
sonable behavior of each contributed to the accident, or
some combination of both. It is an interesting and complex
question of economics which of these various rules about
compensation, when more than one party behaves unreason-
ably, would actually contribute most to community wealth.

The Question of Fit

The champions of the economic theory try to show (in much
greater detail and with much more subtlety, noticing quali-
fications and difficulties 1 have ignored) what my argument
has now begun to suggest. For the various rules and devices 1
have described—those a legislator who is concerned only to
maximize the total wealth of the community would consider
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in designing a law of accidents—are by and large the rules
Anglo-American judges constructed and debated in the for-
mative periods of the modern law of negligence, and these
rules still make up the main doctrines of accident law in
most jurisdictions. If it is true that a legislator dedicated to
the economic principle would have laid down the familiar
standards of our own legal practice, like the “reasonable
man” rule, and the rules about proximate causation, fore-
seeability, contributory negligence, comparative negligence,
and scope of damages, then the economic interpretation has
passed an important test. It meets a reasonable threshold re-
quirement of fit. Almost no one would claim a perfect fit, for
these rules vary, at least in detail, from jurisdiction to juris-
diction. Many prominent academic lawyers do claim a very
substantial fit, and that claim is hotly disputed. Critics of the
economic interpretation argue that on a more careful look,
the rules courts have developed about negligence and the
rest do not maximize community wealth, that a legislator
self-consciously dedicated to maximizing community wealth
would have chosen different rules.’” The argument has
brought economic theory, and the appearance, at least, of
proficiency in formal economic analysis, into the pages of
law reviews and even into some judicial opinions.”

Assume, for the sake of our general project, that the eco-
nomic interpretation fits accident law well enough to count
as a successful interpretation on that score. This does not
mean that past judges actually had wealth maximization in
mind. Whether the contributory negligence rule, for exam-
ple, maximizes community wealth depends on the most sub-
tle mathematical analyses, which very few of these judges
could even have understood. But an interpretation need not
be consistent with past judicial attitudes or opinions, with
how past judges saw what they were doing, in order to count
as an eligible interpretation of what they in fact did. Some
lawyers do think, as we noticed in Chapter 7, that an inter-
pretation is ineligible unless it is consistent with past judicial
rhetoric and opinton as well as actual decisions. But it seems
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more reasonable to regard that kind of fit as one desideratum
that might be outweighed by others in deciding whether an
interpretation fits well enough. So we cannot reject the eco-
nomic interpretation on the sole ground that 1t would have
amazed the judges whose decisions it proposes to interpret.

THE QUESTION OF JUSTICE
Academic and Practical Theory

A successful interpretation must not only fit but also justify
the practice it interprets. The judicial decisions we have
been describing force some people to compensate others for
losses suffered because their otherwise lawful activities con-
flicted, and since these decisions are made after the event,
they are justified only if it is reasonable to suppose that peo-
ple held in damages should have acted in some other way or
should have accepted responsibility for the damage they
caused. So the decisions can be justified only by deploying
some general scheme of moral responsibility the members of
a community might properly be deemed to have, about
not injuring others or about taking financial responsibility
for their acts. Can we find a plausible scheme of responsibil-
ity, a plausible account of how people should behave, that
would suggest making liability turn on the market simula-
tion test?

We need yet another distinction: between what we might
call the academic and the practical elaboration of a moral
theory. People self-consciously settling on a scheme of per-
sonal responsibility for accidents, guided by an abstract
moral theory, would not try to define very concrete rules
capturing exactly what the abstract theory would require in
every imaginable circumstance if it were elaborated by an
academic moral philosopher able to take account of every
nuance of fact. If they did, they would produce too many
rules to understand and master. They would have two op-
tions which they could combine. They could settle on rules
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using words, like “reasonable under the circumstances,” that
call for more specific calculation on particular occasions, or
they could construct crude rules, clear in themselves, that
ignore subtleties. We are looking for a moral theory, then,
whose practical rather than academic elaboration would re-
quire market-simulating rules of law. Nevertheless, when we
come to inspect any such theory, to see whether it 1s sound as
a moral theory, we must study its academic elaboration, be-
cause then we are concerned, not with the practical adjust-
ments required to make that theory manageable and
efficient in politics and daily life, but with the very different
question whether we can accept that theory in the first place.
If we cannot accept its academic elaboration because some
part of this strikes us as morally wrong, the theory is not res-
cued because its practical elaboration would be different.
For 1t is the academic elaboration that reveals the true na-
ture or character of a moral theory. We shall see the impor-
tance of this distinction at once when we consider the most
natural, because simplest, defense of market-simulating rules
on moral grounds.

Do We Have a Duty to Maximize Wealth?

This defense lies in a two-step argument. (1) People have a
moral duty to advance the good of the community as a
whole in whatever they do and a corresponding moral right
that others always act in that way. (2) The good of the com-
munity as a whole lies in its overall wealth according to the
definition I described earlier; a community is always better
when it is richer in that sense. The second step of this argu-
ment is absurd, as we learn by considering the academic
elaboration of the claim that a richer society is necessarily a
better society.” Suppose a poor, sick man needs medicine and
1s therefore willing to sell a favored book, his sole source of
pleasure, for the $5 the medicine costs. His neighbor 1s will-
ing to pay $10 to have the book, if necessary, because he is
the famous (and rich) grandson of the author, and if he au-
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tographs the book he can sell 1t for §11. The community is
made richer, according to the economic definition of com-
munity wealth, if the police just take the book from the poor
sick man and give it to his rich neighbor, leaving the poor
man with neither book nor medicine. The community is
richer because the book is worth $11 in the rich man’s hands
and only $5 to the poor man. The community’s aggregate
wealth is increased if the book is taken from the poor man,
even beyond what it would gain if the two struck a bargain,
because a forced transfer saves the transaction costs of that
negotiation.

This solution would not be part of the practical elaboration
of the thesis that people always have a duty to do whatever
will make the community richer. A statesman anxious to
provide rules of law reflecting that duty would avoid any
rule permirtting forced transfers even in circumstances like
these. I assumed that we know the poor man would sell the
book for $5 and the rich man would pay $10. But the best
means of discovering how much people value things is to re-
quire them actually to conclude transactions. Otherwise we
have no good means of testing whether they actually would
do what they say they would. No doubt it costs the commu-
nity more to allow the neighbors to haggle over the exact
price of the book than it does to take the book from the poor
man without wasting the time a bargain would take. But we
gain more in accuracy over the long run by insisting that
people do bargain, in order to make sure that wealth is ac-
tually increased by a transfer. So a statesman who thought
people always have a duty to maximize community wealth
would insist that the law refuse to allow forced transfers
when negotiation is possible. Nevertheless our simple argu-
ment against the wealth-maximizing duty stands, because
the argument is meant to show, not that the duty would pro-
duce horrifying results in practice, but that what it recom-
mends, if this were feasible, is deeply wrong in principle.
Even if we were certain that the rich man would pay more
than the poor man would charge, so that social wealth



288 THE COMMON LAW

would indeed be increased by just taking the book from the
poor man and giving it to his rich neighbor, we would not
think the situation in any way more just or the community
in any way better after a transfer made in that way. So in-
creasing social wealth does not in itself make the community
better.

THE UTILITARIAN DUTY

A Utilitarian Argument

If there is a good moral argument for the wealth-maximiz-
ing, market-simulating approach to personal liability, there-
fore, it must be more complicated than the simple one we
have now rejected. We should next consider whether an ar-
gument might be found in the popular moral theory of utili-
tarianism, which holds that political decisions should aim 1o
improve average happiness (or average welfare on some
other conception) in the community as a whole. The utilitar-
1an argument we inspect recognizes the point I first empha-
sized, that any successful interpretation of accident and
other unintended injury decisions at law must begin in some
theory of individual responsibility for acts and risk.'"” This
argument has three steps. (1) Everyone has a general moral
duty always to act, in each decision he makes including de-
cisions about the use of his own property, as if the interests of
all others were just as important as his own interests and
those of people close to him like family and friends. (2} Peo-
ple act in that way when they make decisions that improve
average happiness in the community as a whole, trading
off losses in some people’s happiness against gains to others.
(3) The best practical elaboration of the duty that lows from
these two first steps, the duty to maximize average happi-
ness, takes the form of market-simulating rules of personal li-
ability, that is, rules that require people to act as if they had
made bargains in costless negotiations like those I imagined
between train companies and farmers. People should simu-
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late markets and make the community richer in that way,
not because a richer community is necessarily happier on av-
erage but because it generalily ts, and because no other prac-
tical code of responsibility could be expected to do better for
average happiness. The utilitarian argument concedes that
people have no ultimate or fundamental duty to maximize
community wealth; it proposes that the best practical real-
tzation of the duty they do have, the duty to maximize hap-
piness, 1s achieved by their acting as if they did have a duty
to maximize wealth.

We must study this argument in stages, beginning with its
third step. This declares that if citizens accept and follow
market-simulating, and therefore wealth-maximizing, rules
in deciding what risks to run of injuring others and when to
take financial responsibility for the injuries they do cause,
this practice will improve the average happiness of citizens
in the long run. That is not a claim about the immediate
consequences of particular acts constdered one by one. Some
market-simulating decisions, in and of themselves, will prob-
ably decrease overall happiness. But according to this view,
general happiness is increased in the long run if everyone
follows such rules in the cases we are considering. History
provides no useful evidence for this supposition. It does not
confirm that the best way to make a community happier on
average Is to make it richer on the whole with no direct con-
straints of distribution; that thesis remains an article of faith
more popular among the rich than the poor. No doubt peo-
ple on average have better lives, at least according to con-
ventional views of what makes a life better, in prosperous
nations than in very poor ones. But the present question is
different. Do we have any reason to think that average hap-
piness is generally improved in prosperous nations by still
more prosperity, measured by the sums its citizens are collec-
tively willing and able to pay for the goods they make and
trade? Or that happiness could not be improved even more if
citizens accepted other standards of personal responsibility,
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standards that sometimes ignored prosperity for other
values? I think not; these claims may be true, but we have no
persuasive evidence that they are.

We might, however, want to assume that they are true just
for the sake of the utilitarian argument we are considering.
We must then move back to the second step in that argu-
ment and ask whether its thesis is correct that treating peo-
ple with equal concern means acting so as to improve
average happiness. Critics of utilitarianism invent stories—
sometimes very fanciful stories—that seem to cast doubt on
that thesis. Suppose racial bigots are so numerous and so sa-
distic that torturing an innocent black man would improve
the overall level of happiness in the community as a whole.
Would this justify the torture? Utilitarian philosophers have
a standard reply to these horrifying examples of what utili-
tarianism might require.'' They say that good moral reason-
ing proceeds on two levels. On the first, or theoretical, level
we should aim to discover those rules or principles of moral-
ity which, as maxims of conduct, are likely to provide the
greatest average happiness within the community over the
long run. On the second, or practical, level we should apply
the maxims so chosen in concrete cases. We should decide
what to do on particular occasions, not by asking which par-
ticular decision seems likely to produce more happiness con-
sidered on its own, but by asking what the standards we
chose at the first level would require us to do. Obviously, we
should choose, at the first level of theory, rules that condemn
torture and racial prejudice. This explains and justifies our
“intuition” that it would be wrong to pander to sadism or
prejudice even in special circumstances when we thought a
direct utilitarian calculation, applied only to the immediate
facts, would require this.

But this standard defense of utilitarianism evades the
hard question. Once again it mistakes a powerful criticism of
its academic elaboration for an erroneous claim about its
practical elaboration, about the moral intuitions it would
encourage statesmen and philosophers to cultivate in ordi-
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nary people. It 1s not so difficult to imagine changes in the
economic or social or psychological climate that would make
our familiar intuitions not the best for a utilitarian to instill.
Sadistic bigots might become so numerous among us, their
capacity for delight so profound, and their tastes so ineradi-
cable that even at the first level—when we are considering
what rules would increase happiness in the very long run—
we would be forced to make exceptions to our general rules
and to permit the torture of blacks alone. It is not a good an-
swer that luckily there is no genuine possibility of that situa-
tion arising. For once again the point of horrifying stories is
not to provide a practical warning—that if we are seduced
by utilitarianism we may well find ourselves advocating tor-
ture—but to expose defects in the academic elaboration of
the theory by calling attention to moral convictions that re-
main powerful even in hypothetical form. If we believe that
it would be unjust to torture blacks even in the (extremely
improbable) circumstances when that would increase aver-
age happiness, if we think that that practice would not treat
people as equals, then we reject the second step of our utili-
tarian argument.

Two Strategies

But let us once again, for the sake of the argument, assume
that the second step is sound, that treating people with equal
concern does mean maximizing average happiness. We now
move back to the first step. Now we ask whether, even if we
concede the last two steps, 1t is reasonable to suppose that
everyone has a moral duty always to act in market-simulat-
ing ways when actual negotiation is for some reason not fea-
sible. It is time to notice an intuitive connection between
wealth maximization and equality that might make that
idea seem reasonable. The legal doctrines of negligence and
nuisance | described strike a moral chord. It seems plausi-
ble that when accidents are likely, people ought to look out
for each other’s interests in the same way and to the same
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degree that they look after their own. We might try to ex-
plain that conviction in two ways. We might assume, first,
that people always have that egalitarian responsibility, that
they must always, in everything they do, consider the inter-
ests of all others to be as important as their own or those of
their family and friends. Then the egalitarian responsibility
that accident law enforces is only a special instance of a per-
vasive moral responsibility. Or we might try to show, second,
that though people do not have that burdensome responsi-
bility generally, they do in the circumstances of negligence
or nuisance cases, for a reason we must then disclose.

The present utilitarian argument, we now see, takes up
the first of these strategies. It supposes that we must always,
in everything we do, treat the interests of others as equally
important to our own. It offers a debatable account of what
that means in practice, but we are accepting that account,
for the sake of the argument, by conceding the argument’s
second and third steps. We are now studying the first step,
which assumes that we each have a pervasive moral responsi-
bility always to show equal concern for others. Most of us do
not accept that pervasive responsibility. We think we are
normally free, morally as well as legally, to prefer our own
interests and projects, and those of a small number of other
people to whom we feel special associative responsibilities
and ties, in the day-to-day decisions we make using our own
property. We accept that sometimes we must not favor our-
selves and those close to us in that way, and in particular we
accept that we must not do so in the circumstances of nui-
sance and negligence, but must instead count an injury to a
stranger as equal in importance to an injury to ourselves.
But we feel that these circumstances are for some reason spe-
cial. We use, that is, the second strategy to explain them.

We think the circumstances of negligence and nuisance
are special, moreover, in a particular way that makes our
moral responsibilities parasitic on, and thus sensitive to, our
legal responsibilities. I shall have to explain this connection
in more detail and more apt language later in this chapter,
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when we consider a nonutilitarian account of accident and
nuisance law I shall argue is superior. But the connection
can be described informally in this way. Our legal practice
recognizes what are often called prima facie legal rights in
property, but which I shall call abstract rights. I have an ab-
stract legal right to run my trains along the road bed I own,
as you have to plant corn on your field next to it. I have an
abstract right to use my apartment as I wish and therefore to
play my trumpet, as you have to use yours as you wish and
therefore to be free to study algebra in peace. We call these
rights prima facie or abstract because we know that they can
conflict: my exercise of my right may invade or restrict yours,
in which case the question arises which of us has an actual or
concrete right to do what he wishes. It is in these circum-
stances—the domain of negligence and nuisance and other
forms of unintended damage law—that we believe the egali-
tarian responsibility arises. I must decide on my concrete
rights—may I speed my train or blow my trumpet here and
now?—in some way that respects your interests as much as
my own, not because I must always act in that way, but be-
cause I must do so when our abstract rights compete. I have
no such responsibility when they do not compete. I make
most of the important decisions of my life on the premise
that I am morally free to pay somewhat more attention to
my life than to the lives of others, though of course that does
not mean I am free to ignore others entirely.

That is a fair statement of ordinary moral attitudes, which
someone who takes up the utilitarian argument we are test-
ing must confront. He might say these attitudes are wrong
because they display an indefensible selfishness. He might
insist that, however radical this might seem, we must always,
in everything we do, test our conduct by asking whether it
treats everyone’s interests as equally important to our own.
But that is a very implausible claim, at least when joined to
the market simulation theory of what it would require in
practice. Almost any decision we make can be thought of as
the subject of some hypothetical negotiation, so we should
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constantly have to consider whether others would pay more
for our not doing something than we would or could pay for
the privilege of doing it, and if they would, we should have
to forbear (though of course without actually being paid to
do so0). I know, for example, that many conscientious profes-
sors of law feel a responsibility to read whatever is published
in legal philosophy and therefore wish that much less were
written. It seems reasonable to think that if such a negotia-
tion were possible and costless, the academic community as a
whole would pay me more to not publish this book than I
could pay for the right to publish it, because I could not earn
enough from royalties to meet their bid even if [ wanted to
do so. If I had a moral responsibility not to publish just for
that reason, my life, in this respect and then in countless
others, would collapse into only those activities I could and
would want to outbid others for the privilege of performing.
Personal autonomy would almost disappear in a society
whose members accepted the market-simulating duty, be-
cause the duty would never sleep.

The utilitarian market simulator might want, therefore, to
consider a different tack. He might want to fall back on the
distinction I desertbed between two levels of utilitarian ar-
gument; he might hope to show that overall happiness is best
served in the long run if people do not accept his strict re-
quirement always to consider other people’s interests as
equal in importance to their own but instead act in the more
relaxed way they presently do. No such argument has ever
been produced, and we must wait until one is to evaluate his
chances of success. Any attempt, however, 1s likely to seem
ad hoc. For the two-level argument must show not just that
more utility would be produced by relaxing the strict re-
quirement in practice, but that most utility 1s produced by
relaxing that requirement in a particular way: by insisting
on it when, and only when, abstract legal rights in property
conflict. Perhaps this can be shown, but it is hardly evident,
and the danger is lively that someone who attempts it will in
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fact be arguing backward, from the fact that our moral
practices do make these discriminations to the unwarranted
conclusion that they must promote utility better in the long
run than other feasible schemes of responsibility.

THE EGALITARIAN INTERPRETATION

Private and Public Responsibility

We should therefore look for a different scheme of responsi-
bility that also recommends market-simulating behavior
when abstract legal rights conflict but does not suppose any
personal duty always to act in whatever way would make the
community happier on the whole. So far we have been as-
suming that because market-simulating behavior minimizes
financial losses among those affected by some conduct and
therefore improves the wealth of the community as a whole,
it must be required, when it is, for that reason. We should
explore another possibility: that though market-simulating
behavior normally does improve the wealth of the commu-
nity, it is required for some different reason. Our argument
has already suggested the general character of another rea-
son. Someone who abstains from some act on the ground
that it would cost his neighbor more than it would benefit
him takes his neighbor’s welfare into account on equal terms
with his own; a duty to act in that way might be thought to
rest on some egalitarian basis.

The utilitarian argument I constructed just now exploited
that idea in one way. It supposed that we each have a gen-
eral duty always to treat the interests of others as equal in
importance to our own, and it derived from that general
duty a further duty always to act to make the community
richer on the whole. We found the derivation doubtful but
accepted it arguendo to consider the general duty, which we
then found implausible. Can we exploit the egalitarian basis
of accident law more successfully if we reject the general
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duty and take up the second strategy I distinguished, which
matches ordinary moral intuitions better? Can we show that
a duty to take others’ interests as of equal importance holds
only sometimes, including occasions when abstract legal
rights conflict?

Most of us believe, as [ said, that we have no general duty
to treat all other members of our community with equal care
and concern in everything we do. But we believe our govern-
ment, the community personified, does have this duty, and
we might hope to find in this pervasive public responstbility
some explanation of why we as individuals sometimes have
that duty as well. Government makes decisions touching the
production, distribution, and ownership of property and the
uses people are entitled to make of property they own. These
decisions together constitute a scheme of property, and the
government’s responsibility to treat people as equals in all its
decisions governs the property scheme it creates and en-
forces. That raises the following problem about the permis-
sive attitude we take as individuals, the attitude that allows
us to favor ourselves and those close to us in the use we make
of the property the scheme assigns to us. Why should govern-
ment not countermand that permissive attitude by adopting
rules of law that forbid it? Why should it not, in the exercise
of its egalitarian responsibilities, adopt exactly the demand-
ing principle I said we reject, that we should never use our
property except in ways that recognize rather than flout the
equal concern for all that guided the government in design-
ing 1ts scheme?

We must think harder about the scope and character of
that public duty. Government, we say, has an abstract re-
sponsibility to treat each citizen’s fate as equally impor-
tant.'? Rival conceptions or theories of equality are rival
answers to the question of what system of property would
meet that standard. We must begin by noticing how these
conceptions of equality differ from one another, limiting our
attention to those that figure in contemporary political ar-
gurment.
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Conceptions of Equality

Libertarian conceptions of equality suppose that people
have “natural” rights over whatever property they have ac-
quired in certain canonical ways and that government treats
people as equals when it protects their possession and enjoy-
ment of that property. Welfare-based conceptions, on the
other hand, deny any natural right in property and insist in-
stead that government must produce, distribute, and regu-
late property to achieve results defined by some specified
function of the happiness or welfare of individuals. Utilitari-
anism, in the form just discussed, is one welfare-based con-
ception of equality: it holds that government treats peoplc as
equals in its scheme of property when its rules secure roughly
the greatest possible average welfare, counting the happi-
ness or success of each person in the same way. Equality
of welfare is a different theory of this same class: it re-
quires government to design and distribute property so as
to make the welfare of all citizens roughly equal, so far as
possible.

A third group of theories demands that government aim
at outcomes defined in the vocabulary not of welfare but of
goods, opportunities, and other resources. One such the-
ory—material equaltty—requires government to make the
matertal wealth of all citizens as nearly equal as possible
throughout their lives. Another, which I shall call equality of
resources, requires it to make an equal share of resources
available for each to consume or invest as he wishes. Equal-
ity of resources, unlike material equality, assumes that peo-
ple’s wealth should differ as they make different choices
about investment and consumption. It supposes that if peo-
ple begin with the same wealth and other resources, then
equality is preserved through market transactions among
them, even though some grow richer than others and some
happier through these transactions. Equality of resources
recognizes, however, that differences in talent are differences
in resources, and for that reason it seeks in some way to
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compensate the less talented beyond what the market awards
them. "

Now we must make a new distinction among these famil-
iar conceptions of equality. Some are competitive with the
private ambitions people might pursue in the use of their
property, in the following way. Imagine that government
has succeeded in designing the best available property
scheme on each of these conceptions and then leaves each
citizen free to use or exchange property assigned to him
under that scheme in whatever way he wishes, free from any
responsibility to show equal regard for the interests of all. In
the case of some, but not all, of the conceptions we listed, the
result is likely to undermine the form of equality the scheme
originally secured. This is inevitably true of both equality of
welfare and material equality. Some citizens will achieve
more welfare or add more to their wealth through their de-
cisions and trades than others, so initial equality in either
welfare or wealth will be corrupted. It is likely though not in-
evitable that the utilitartan conception of equality would
also be undermined. A government of marvelous skill and
knowledge might design a scheme such that the choices peo-
ple actually make, free to favor themselves, will in fact max-
imize average utility. But when tastes and attachments
change, their choices will no longer have that result, and
changes in the scheme, through further redistribution or dif-
ferent regulatory rules, will become necessary to restore the
utilitaran results initially achieved. In that sense these three
theories—welfare equality, material equality, and utilitan-
anism—all make private choice competitive with public re-
sponsibility, so their supporters have difficulty in answering
the question I posed, why government should not enforce
some general legal principle requiring people to avoid pri-
vate decisions that will disturb the existing distribution of
welfare or wealth. They can solve this problem only by
showing what seems implausible, that the form of equality
they favor can be achieved more constantly and securely
without such a principle than with it.'*
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The remaining two conceptions on our list—libertari-
anism and equality of resources—are not competitive with
private ambition but on the contrary perfectly compatible
with 1t. If people have natural rights in property, and gov-
ernment accurately identifies these rights and protects their
exercise, then the choices people make in using their prop-
erty will employ rather than threaten what government has
achieved. So, too, with equality of overall resources. If gov-
ernment succeeds in securing for each citizen a genuinely
equal share of resources to use as he wishes in making his life
successful according to his lights, then once again his choices
will give effect to rather than corrupt what government has
done. Though these two theories are very different from each
other, neither condemns the permissive attitude we began by
finding problematic in a community politically committed
to equality of concern. On the contrary, they take equality to
consist in establishing the appropriate conditions for that
attitude, and so they cannot be threatened or corrupted,
once successful in establishing these conditions, by people
acting in the way the attitude permits.

We reach this preliminary conclusion. Our familiar con-
victions, which require government to treat people as equals
in the scheme of property it designs but do not require peo-
ple to treat others as equals in using whatever the scheme
assigns them, assume a division of public and private respon-
sibility. They suppose we have a duty in politics that does
not carry over as any general duty of private life. We need a
conception of public duty that makes this division of respon-
sibility coherent, which explains why the duty sovereign in
one realm is much less demanding in the other. This argues,
if we take the division of responsibility to be important and
fundamental, for a compatible rather than a competitive
conception of equality as defining public responsibility, be-
cause compatible conceptions explain the division naturally
and systematically, while competitive theories can explain it
at best only artificially and improbably."

That 1s an important conclusion generally for any broad
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interpretation of our political and moral practices, but it has
special importance in this chapter. It recommends the sec-
ond strategy for explaining why we have a duty to treat
others with equal concern in nuisance and negligence situa-
tions, the strategy which accepts that we have no general
duty to treat others that way in all situations and tries to ex-
plain why we do have that duty when abstract legal rights
conflict. The division between public and private responsi-
bility in property draws a crucial distinction between the re-
sponsibilities individual citizens have on two kinds of
occasions: first, when they decide how to use what the public
scheme of property has clearly assigned them and, second,
when they must decide what it has assigned them, either be-
cause its explicit rules are unclear or incomplete or because
the abstract rights it deploys conflict 1n some way. On the
first kind of occasion a citizen can suppose himself entitled to
act for himself or others he chooses, as a member of a com-
munity of princtple whose scheme secures, according to the
latest public settlement, what it deems are the conditions for
a permissive, self-interested attitude. But on the second kind
of occasion he cannot allow himself that freedom, because
the question is then what that scheme, properly understood,
should be taken to be, which means asking how those condi-
tions should be more particularly defined. Each citizen must
answer that interpretive question for himself, by refining
and applying the compatible conception of equality he be-
lieves supplies the best interpretation of the main structure
of the settled scheme.

On these latter occasions, that is, his attitudes must be
egalitartan rather than permussive. That is the foundation
we need for an improved egalitarian justification of the
market-simulating approach to certain hard cases at law. It
allows us to state that justification in this preliminary and
rough way. Market-simulating rules provide at least part of
the best practical elaboration of the best compatible concep-
tion of equality. So these rules should guide citizens when
they are properly engaged, not just in employing, but in
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elaborating their community’s public scheme of property, as
they are when its abstract rights conflict. I will expand and
defend these claims in the remainder of this chapter, but we
should notice that the argument even thus far provides an-
other example of how law as integrity encourages a recipro-
cal interplay between law and morals in ordinary practical
life, even when no lawsuit is in prospect and each citizen is

judge for and of himself.

EQUALITY AND COMPARATIVE COST

The Exercise

The two compatible conceptions of equality I mentioned dif-
fer in fundamental ways. The practical elaboration of equal-
ity of resources, for example, requires compensating for
unequal inheritance of wealth and health and talent
through redistribution, but the libertarian conception rejects
redistribution as theft in principle. It would make some dif-
ference, and in some cases a considerable difference, which of
these conceptions a citizen brought to occasions when ab-
stract legal rights conflict, which of them he used to decide
whose right is concrete and whose must yield. Since my main
purpose is to show the connection between a conception of
equality and accident law, I shall not argue but only assume
that equality of resources is superior to the libertarian con-
ception: it fits our legal and moral practices no worse and is
better in abstract moral theory.'®

Nor shall I try to improve on the crude statement of equal-
ity of resources I gave a moment ago; I rely on arguments
elsewhere to give it more shape and, I hope, appeal.!’” We
need only the crude account to continue our construction of
the egalitarian justification of market-simulating judicial
decisions. I shall try to show that if someone does accept
equality of resources as furnishing a better overall inter-
pretation of his community’s property scheme than other
conceptions of equality, then he should adopt a view of
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his private responsibilities that produces market-simulating
choices on most occasions when abstract legal rights com-
pete. My argument is not deductive. It does not show that
once anyone accepts the root idea of equality of resources he
will automatically and inevitably be driven to the conclu-
sions I report. I argue only that he will be required to make a
series of choices refining that conception for the cases we are
considering and that plausible choices would then direct
him to market simulation in most ordinary cases. My argu-
ment will not recommend the economic principle in all cases
in which partisans of the economic interpretation would
think it appropriate, however, because the egalitarian justi-
fication condemns rather than approves much of what they
claim.

The Main Line

Suppose you and I have roughly equal wealth, and neither is
handicapped or otherwise has special needs or requirements.
We discover that the activities we independently plan, each
in the enjoyment of general rights secured by property as-
signments, conflict. I want to learn some trumpet piece one
evening, and you want to work at algebra in the next apart-
ment. Or I want to drive my car very fast on a road you
would like to walk on in safety. Or I want my trains to run
next to a field on which you want to plant grain. My projects
intersect yours, and I have to decide, before I proceed, how
far I should adjust my plans to take account of your interests
and how far I should assume responsibility for any injury I
might cause you. It seems intuitively correct that this 1s at
least in part a matter of the relative costs to each of us of the
decisions I might make. If it would cost me only a little to
forgo my plans, but would cost you a great deal if I do not,
then this seems a good reason for my holding back or for
compensating you if I do go ahead.

The theory of private responsibility we are testing explains
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why relative cost figures in these moral decisions. According
to that theory we must act as if the concrete rights we cannot
both exercise had not yet been distributed between us, and
we must distribute these ourselves as best we can, in the way
equality of resources commends. If we had time and occasion
and good will enough to work out some compromise—if we
agreed on hours for my trumpet-playing, for example—then
equality might be protected in that way. If compromise is
not possible in the circumstances, however, we must each act
so as to minimize the inequality of the distribution we
achieve, and that means so that the loser loses less. This
principle of comparative harm cries out for elaboration,
however. How shall we measure the relative costs of seizing
or forgoing some opportunity? Our root assumption, that we
are carrying forward a scheme of equality of resources rather
than of utilitarian equality or some other welfarist concep-
tion, rules out some measures. We must not measure com-
parative cost in terms of happiness or satisfaction or some
other dimension of welfare. So we must calculate who would
lose less in these circumstances by comparing financial costs,
not because money is more important than anything else but
because it i1s the most abstract and therefore the best stan-
dard to use in deciding which of us will lose more in re-
sources by each of the decisions we might make.

This poses a problem when the losses in question are not
obviously or immediately financial. Perhaps neither of us
has income at stake when I want to practice and you want to
study. How should I decide whether the principle of com-
parative cost gives me a right to play my trumpet? I should
ask not whether I will have more pleasure from learning my
piece than you will have from mastering your proof, but
whether the damage to my overall plans will be larger than
the damage to yours. Since we both have roughly equal
funds at our disposal, it seems sensible to measure the poten-
tial damage in the way the market simulation test suggests:
by asking whether you would pay more for me to stop play-
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ing the music, if you had te, than I would pay for the oppor-
tunity to play it. This may sound callous, reducing the joys
of art and scholarship to money, but 1t 1s a perfectly plausi-
ble way of attempting roughly to measure what we want to
discover: the relative importance of the two activities to each
of us in our overall schemes of what we want to do with our
lives. It is a better test for this purpose than any comparison
of the pleasure or enjoyment each of us would gain or lose, or
of the relative importance of the activities from the stand-
point of the ethically best life.

Suppose, however, that what I want to do will affect not
only you but many other people as well. If my train speeds
and sends out sparks, this will increase the price that people
generally must pay for bread; if the train slows and the grain
1s saved, this will increase the price of transporting the peo-
ple and goods the train carries. Because this is a commercial
case, however, the impact on others is adequately repre-
sented in the comparison between what my train company
and your farm stand to lose under each decision. But the
trumpet and algebra case is different. The effects of my deci-
ston on others, if these should count at all, would have to be
figured separately. Perhaps playing my trumpet is more im-
portant to me, measured by what I would spend for the priv-
ilege if necessary, than my silence is to you or any other
single neighbor, but less important than my silence is to all
the neighbors collectively, as a group. Which comparison
should be decisive for the principle of comparative harm?
This is a difficult question, and both answers have some ini-
tial plausibility. But the second answer seems better. If
equality of resources can be assumed already to hold not
only between us, but throughout the community of those
whom my practicing will affect, then I must measure the cost
of some opportuntty I might take for myself by measuring its
importance for others generally; the true cost to others of my
playing the trumpet is what they, together, would be willing
to spend to make me stop.
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Qualifications

We now have the main outlines of a partial theory of per-
sonal responsibility. We will not apply this theory—at least
not in so simple a form—on every occasion when uses of pri-
vate property conflict in ways not governed by explicit past
political decisions. When should we reject 1t? I assumed, in
considering the conflict between my trumpet and your alge-
bra, that the explicit distribution of property between us was
equal, judged from the viewpoint of equality of resources.
That does not necessarily mean {although I did in fact as-
sume this) that neither of us is richer than the other. For you
might be richer than me for reasons perfectly consistent with
resource equality between us. I might have spent more than
you in the past or chosen a job that paid me less. Neverthe-
less I might know something about you that made the as-
sumption of resource equality between us implausible: I
might know that you are severely handicapped, for example,
and had received no social resources by way of compensa-
tion. In that case the principle of comparative financial
harm, which makes concrete rights turn on the question
which of us would pay more for the opportunity, might not
be appropriate because it might not secure the distribution
between us that resource equality recommends in these cir-
cumstances.'® But when my action will affect, not some par-
ticular known person or group about whom I can discover
information of that character, but unknown people about
whom I cannot, I should presume that comparative cost
provides the right test. Even if I believe that resources have
been distributed unequally, I normally have no reason to
presume anything about the direction of the inequality with
respect to the particular people my act will affect.

I also assumed, implicitly, that it was proper to regard my
all-or-nothing decision whether to take up some opportu-
mty, in the absence of a realistic opportunity for negotiation,
as an isolated issue. If we really are neighbors, this assump-



306 THE COMMON LAW

tion would be a mistake: I should treat a particular decision
as part of a continuing series of linked decisions each of us
makes. I might care less about playing my trumpet on each
occasion than you care about silence, less about burning my
leaves than you care about avoiding smoke, and so forth; but
if I simply defer to you every time, the balance will grow pro-
gressively lopsided. If I forgo an opportunity in one case, be-
cause the relative loss to you would be greater, this should be
entered to my credit in a moral ledger against the next deci-
sion I {or you) have to make. A moral ledger will normally
be possible, however, only between people, hike neighbors,
who do have a continuing and self-conscious relationship.
There is no sensible or tolerable way of keeping that sort of
ledger for the decisions each of us makes that affect others
generally, or a stranger only once. We must rely on the hy-
pothesis that if everyone treats such decisions as isolated
cases, this will work out roughly fairly for everyone in the
long run.

We are moving toward this conclusion. I should follow the
principle of comparative financial harm when I know that
my taking up some concrete right will conflict with the exer-
cise of abstract rights of others with whom I have no special
continuing relationship and about whom 1 have no special
information of the relevant sort. My ignorance may make
the principle much harder to apply. For how shall I then de-
cide whether those who are likely to be affected would in-
deed pay more, either individually or collectively, for the
opportunity than [ would? In a commercial context, as in
the train and farmer example, my rough knowledge of the
market may supply enough information. If I run a train
company and know that the farmers along the railroad route
will together suffer more than a particular sum 1n the market
value of lost grain, I may assume that they would pay that
sum for the opportunity to be free of that loss. In noncom-
mercial contexts, as in the noise pollution examples, I may
need to fall back on the idea of the “reasonable” or “repre-
sentative” person in the affected neighborhood, on my gen-
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eral knowledge of how much most people dislike or would be
frustrated by the injury I will inflict on them. But we do
have sufficient general knowledge of that sort to make the
principle of comparative financial harm workable enough in
most such cases.

Even so, we must qualify that principle in another and
much more important way. For in some circumstances it
would obviously be unfair to measure the importance of
some loss or damage by asking only whether the victim
would and could pay more to avoid that loss than others col-
lectively would pay to do what threatens to produce it. We
must, to see why, notice something more about the general
scheme of equality of resources. I said it presumes that
equality is preserved and protected through market transac-
tions but that this is subject to qualifications. I have already
said that the assumption must be qualified to take account
of differences in talent. It must also be qualified to take ac-
count of individual rights. Under equality of resources, peo-
ple have rights that protect fundamental interests, including
those that rational people would insure against damage if in-
surance were avatilable to everyone on equal and economi-
cally efficient terms. They also have rights securing each
person’s independence from other people’s prejudices and
dislikes which, if these were allowed to influence market
transactions, would defeat rather than advance the goal of
making distribution sensitive to the true costs of people’s
choices. I have discussed these two kinds of rights at length
elsewhere,'? but even this brief description shows why recog-
nizing these rights would displace the market-simulating
model in certain dramatic cases. Suppose, for example, that
my child’s life depends on a noisy ambulance that annoys a
large number of people who would collectively pay more not
to be annoyed than all the funds I have. Or suppose I am
black, and my neighbors would together pay more for me
not to burn leaves in my yard than I could or would pay to
burn them, simply because they hate the sight of me. These
are not, of course, the only kinds of occasions when the
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comparative financial harm test would seem an unjust
method of adjudicating concrete rights; I cite them only to
show that the test would have to be qualified in a variety of
ways beyond those so far considered.

The Practical Elaboration

If we pursue these exceptions and qualifications, our theory
of personal responsibility will grow more complex. But
nothing we have discovered suggests that it would justify less
of the body of accident law our judges have developed than
the utilitarian argument would. Even if the academic elabo-
ration of equality of resources must be sensitive, as we saw,
to information touching the justice of the standing distribu-
tion of wealth between an actor and someone he knows his
activities will damage or put at risk, the practical elabora-
tion would be much less sensitive, case by case, to informa-
tion of that sort, and it would therefore be likely to include
the various doctrines about reasonableness, contributory
negligence, and the other baggage of the law of tort that we
met earlier. A legislator enforcing the resource equality
model of personal responsibility would have good reason, for
example, not to encourage people to speculate about
whether those they are likely to injure have more or less
wealth than equality of resources would justify. He would
think that justice overall would be better protected by leav-
ing redistribution to legislative schemes less capricious in
their impact. He would have other reasons for that conclu-
sion as well: it seems unjust that compensation to a victim
should depend on the relative wealth of the actor, if for no
other reason than the difficulty that would pose to someone
anxious to insure against injury on sensible terms. So a legis-
lator would do better to allow people to base their decisions
about risk and liability on general information about the
tastes and preferences of “average” people than to require
them to search for the special information that a full aca-
demic elaboration of resource equality would make perti-
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nent in particular cases. But even though that practical elab-
oration would use “objective” standards, it would also be
alert to special circumstances in which the principle of com-
parative financial harm would be likely 1o ignore rights or
otherwise prove unjust. It would insist that liability for cer-
tain kinds of damage—threats to hife, for example, and in-
jury flowing from racial prejudice—not be subject 1o the
straightforward financial tests of that principle.

PRIVATE PEOPLE AND PUBLIC BODIES

We have good reasons, then, drawn from the ambitions of
law as integrity, for preferring the egalitarian to the utilitar-
1an justification of accident law. It is much more successful
on the substantive dimensions of interpretation. An inter-
pretation of accident law must deploy a scheme of personal
responsibility, and the utilitarian argument, we discovered,
could not provide a plausible one. The egalitarian argument
does; 1t supplies a scheme of responsibility that is attractive
in itself and also recognizes the dynamic interaction among
law, public virtue, and private responsibility that is one of
the most appealing features of a community of principle.
The egalitarian argument has another feature important
to our argument as a whole: it Iimits the range of market
simulation, not only in the various ways we have already
noticed but institutionally as well. The utilitarian argument
provides an ideal that, once accepted, must be sovereign over
legislation as well as adjudication. If a community is more
just whenever it is happier, and legal rules governing liabil-
ity for accidents or nuisances contribute most to overall hap-
piness when they make the community richer on the whole
by mimicking hypothetical markets, then whenever Parlia-
ment is asked to regulate the speed at which trains may drive
when their sparks risk destroying crops, or whenever the
New York city government must decide when musical in-
struments may be played in apartment buildings or crowded
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neighborhoods, it should aim to create exactly the legal
rights that market transactions, were these feasible, would
have established. The egalitarian argument does not have
that consequence, because the legislature, unlike private citi-
zens, has both obligations and opportunities to improve the
distribution its law has so far created; it has responsibilities
they do not have, and means and strategies not open to
them.

Our case for the egalitarian interpretation began, in fact,
in exactly that distinction. We assumed that government has
a general, pervasive duty that private citizens, as individu-
als, do not. Government must constantly survey and alter its
rules of property, radically if necessary, to bring them closer
to the ideal of treating people as equals under the best con-
ception. Market simulation, which assumes the adequacy of
the scheme already in place, would be a grotesquely circular
and feeble weapon for that purpose. So our explanation, be-
ginning in a division of responsibility, denies that the eco-
nomic principle furnishes an exclusive test for legislation
touching either the main structures of the economic system
or more detatled regulations of it.

We must end this study of equality and property by re-
turning once more to the distinction between policy and
principle, because it adds another dimension to the contrast
between public and private responsibility we have been ex-
ploring. Our main argument supposes that private citizens
must treat occasions of conflict between abstract legal rights
as raising issues of principle about the concrete rights each
party finally has. But it does not follow that the legislature
must treat every decision 1t makes 1n regulating and dis-
tributing property, or even its statutes about nuisance and
negligence, as matters of principle rather than policy. We
insist that government design its system of property to treat
people as equals under an appropriate conception; that is
the foundation of our argument for the egalitarian interpre-
tation of these branches of the law. But as we saw in Chap-
ter 6, government must treat that requirement mainly in the
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fashion of policy, as commending a general collective goal
that respects equality of concern overall and statistically,
rather than as supposing that each individual statute or reg-
ulation, judged on its own, must award each citizen some-
thing he is entitled to have. Every legislative decision about
property must respect certain individual political rights, of
course. (We shall bave to consider, in Chapter ro, how far
these political rights are made legal rights under the best in-
terpretation of the United States Constitution.) But a legis-
lature may otherwise pursue the collective general interest
through a variery of different measures and techniques, each
of which achieves a somewhat different distribution person
by person. No citizen has a right that one rather another of
these programs be selected just because 1t will benefit him
more. The choice is a matter of policy rather than principle.

A legislator has no general need to make policy choices
that produce the allocations of rights and opportunities that
would have been negotiated by the parties specially affected.
A legislator may think, for example, that the best solution to
the problem of speeding trains and burned crops must be
sensitive to national transportation and agricultural policies,
or even to national defense and the balance of payments or
foreign exchange. He may treat his decisions about noise
pollution as an aspect of more general policies about land
use and city planning, or even about support for music or
the arts. His decisions need not be all-or-nothing in the way
practical circumstances force all-or-nothing decisions on citi-
zens acting for themselves. Legislation provides the opportu-
nity to develop a complex scheme of regulation that depends
for its efficacy on overall strategy. It may regulate train
speed differently in different parts of the country, in response
to a thousand complex vartations in transportation and
agricultural use and need, for example, or it may divide
cities into zones where noise is treated in different ways, so
long as the divisions are not arbitrary and do not mask ille-
gitimate discriminations that would violate individual

rights.
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Once the legislature has made its choice, however, then in-
dividuals do have legal rights to what they have been as-
signed, and under law as integrity these rights extend not
only to the explicit assignments but to the principled exten-
sion of these into cases not expressly decided. In this chapter
we have been studying the proper ground of that principled
extension in certain cases. I can now restate my thesis in the
following way. When private citizens encounter conflicts be-
tween their general abstract common-law rights in property
{as distinct from their rights under particular regulative stat-
utes embodying discrete policies like those 1 just imagined)
they must adjudicate these conflicts by repairing to the basic
principle the overall scheme is meant to respect, which is the
principle that it must treat them as equals. They must ask
which conception of equal concern the scheme as a whole is
best interpreted as expressing, and assume the extension of
concrete rights that, of the choices available to them in the
circumstances, best serves that conception. I have been sup-
posing, in order to illustrate the character and complexity of
that interpretive problem, that resource equality provides
the right conception for that purpose, and I claim that the
main lines of American and British nutsance and negligence
law match a plausible solution of the interpretive problem
on that assumption. That process is not appropriate, how-
ever, when conflicts arise under particular regulative statutes
with distinct policies, because the rights people have under
such a statute depend too much on those special policies to
authorize any direct repair to a conception of equality. Citi-
zens’ responsibilities then depend on a different set of issues,
and these form our next topic.
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STATUTES

LEGISLATIVE INTENTION

()ne day the snail darter case comes to Hercules’ court. He
must decide whether the Endangered Species Act gives the
seeretary of the interior power to halt a vast, almost finished
federal power project to save a small and ecologically unin-
teresting fish, so he must first decide how to read statutes
whose meaning is uncertain. My argument is complex, and 1
shall tell you at once how it ends. Hercules will use much the
same techniques of interpretation to read statutes that he
uses to decide common-law cases, the techniques we studied
in the last two chapters. He will treat Congress as an author
carlier than himself in the chain of law, though an author
with special powers and responsibilities different from his
own, and he will see his own role as fundamentally the crea-
(tve one of a partner continuing to develop, in what he be-
licves is the best way, the statutory scheme Congress began.
e will ask himself which reading of the act—permitting or
not permitting the secretary to halt projects almost com-
pleted—shows the political history including and surround-
myg that statute in the better light. His view of how the
statute should be read will in part depend on what certain
congressmen said when debating it. But it will also depend
on the best answer to political questions: how far Congress
should defer to public opinion in matters of this sort, for ex-
ample, and whether it would be absurd as a matter of policy
(v protect a minor species at so great an expense of funds.'
e must rely on his own judgment in answering these ques-
nons, of course, not because he thinks his opinions are auto-
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matically right, but because no one can properly answer any
question except by relying at the deepest level on what he
himself believes.

Before I develop that general description of how judges
should interpret statutes under law as integrity, however, I
must first consider an important objection to tt, and the ar-
gument this objection provokes will occupy us for many
pages. “Hercules’ method ignores the important principle,
firmly rooted in our legal practice, that statutes should be
read, not according to what judges believe would make them
best, but according to what the legislators who actually
adopted them intended. Suppose Hercules decides, after
taking into account everything his interpretive method com-
mends, that the act is a better piece of legislation if 1t is un-
derstood not to give the secretary the power to halt almost
completed and very expensive projects. The congressmen
who enacted it may have intended to give the secretary ex-
actly that power. In those circumstances our legal practice,
supported by democratic principles, insists that Hercules
defer to their intention, not to his own different view.”

It is true that in American legal practice, judges con-
stantly refer to the various statements congressmen and
other legislators make, in committee reports or formal de-
bates, about the purpose of an act. Judges say these state-
ments, taken together, form the “legislative history” of the
act, which they must respect. We may, however, take two
rather different views of this practice of deferring to legisla-
tive history. One is Hercules’ view. He treats the various
statements that make up the legistative history as political
acts that his interpretation of the statute must fit and ex-
plain, just as it must fit and explain the text of the statute
itself. The other 1s the view presupposed by the objection I
Just described. It treats these statements not as events im-
portant in themselves, but as evidence of the mental states of
the particular legislators who made them, presumed to be
representative of the mental states of the majority of legisla-
tors whose votes created the statute,
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[ shall call this the “speaker’s meaning” view because it
assumes that legislation is an occasion or instance of commu-
nication and that judges look to legislative history when a
statute 1s not clear on its face to discover what state of mind
the legislators tried to communicate through their votes. It
supposes, in short, that proper interpretation of a statute
must be what I called in Chapter 2 conversational rather
than constructive interpretation. The ruling model of this
theory is the familiar model of ordinary speech. When a
iriend says something, we may ask, “What did he mean by
that?” and think that our answer to that question describes
something about his state of mind when he spoke, some idea
lic meant to communicate to us in speaking as he did. Wirtt-
genstein and other philosophers warn us against a crude
misunderstanding of this picture. Having a thought and
choosing words to represent that thought are not two sepa-
rate activities. Nor are people free to mean anything they
like by the words they use, so the question, “What did he
mean by those words?” is not purely the question of what he
had in mind when he spoke. But the picture serves well
¢nough as a rough description of how we conceive the prob-
lem of understanding someone who has spoken ambigu-
ously, and the speaker’s meaning theory proposes that we use
the same picture for ambiguous or unclear legislation.

If someone accepts the speaker’s meaning view, his theory
about how to read statutes will have a particular structure.
He will present his conclusions as statements about the in-
tention of the statute itself. Is it the purpose or intention of
the Endangered Species Act to give the secretary a certain
power? But he regards the intention of the statute as a theo-
rctical construction, a compendious statement of the discrete
mmtentions of particular actual people, because only these can
actually have conversational intentions of the sort he has in
mind. So his theory of statutes must answer the following set
ol questions. Which historical people count as the legisla-
tois? How are their intentions to be discovered? When these
mtentions differ somewhat from one to another, how are
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they to be combined in the overall, composite institutional
intention? His answers must, moreover, establish a fixed mo-
ment when the statute was spoken, when it acquired all the
meaning it ever has.

Hercules’ view requires no such structure. He understands
the idea of a statute’s purpose or intention, not as some com-
bination of the purposes or intentions of particular legisla-
tors, but as the upshot of integrity, of taking the interpretive
attitude toward the political events that include the statute’s
enactment. He takes note of the statements the legislators
made in the process of enacting it, but he treats them as po-
litical events important in themselves, not as evidence of any
mental state behind them. So he has no need for precise
views about which legislators” mental states are in question,
or what mental states these are, or how he should combine
them into some super-mental state of the statute or institu-
tion ttself. Nor does he suppose any canonical moment of
speech toward which his historical research bends; the his-
tory he interprets begins before a statute is enacted and con-
tinues to the moment when he must decide what it now
declares.

Hercules’ methods provide a better interpretation of ac-
tual judicial practice than the speaker’s meaning theory.
The defects of the latter can be cured only by transforming
it, in stages, into Hercules’ method. The three crucial ques-
tions I just mentioned, which must be answered in order to
put the speaker’s meaning theory into practice, cannot be
answered just by probing the root model of communication,
just by exploring the internal connections between intention
and legislation conceived as a form of speech. They must be
answered in political theory, by taking up particular views
about controversial issues of political morality. So the
speaker’s meaning theory cannot make good its presumed
claims of political neutrality, its ambttion to separate a
judge’s personal convictions from the way he reads a statute.
The most plausible answers to the crucial questions, more-
over, push us steadily away from the speaker’s meaning the-
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ory, as it 1s commonly understood, toward a different view,
qne that aims to enforce the most abstract and general politi-
«al convictions from which legislators act rather than the
Liopes or expectations or more detailed political opinions
they have in mind when voting. This different 1dea, how-
ever, 1s only a poorly stated and unstable form of Hercules’
own method, into which it therefore collapses.

SPEAKER’S MEANING
Hermes

I shall argue these large claims in considerable detail, not
only because the speaker’s meaning theory of legislation is so
popular but because the argument that exposes its defects
provides distinctions we shall need when we consider Her-
cules’ own method more directly. I now suppose a new
mmdge, Hermes, who is almost as clever as Hercules and just
s patient, who also accepts law as integrity but accepts the
wpeaker’s meaning theory of legislation as well. He thinks
legislation is communication, that he must apply statutes by
iscovering the communicative will of the legislators, what
they were trying to say when they voted for the Endangered
Species Act, for example. Since Hermes 1s self-conscious in
cverything he does, he will pause to reflect over each of the
1 hoices he must make in order to put the speaker’s meaning
theory Into practice.

I l¢ is aware from the start of one difficulty in that theory.
It 15 hard enough to discover the intentions of friends and
collcagues and adversaries and lovers. How can he hope to
«hscover the intentions of strangers in the past, who may all
e dead? How can he be sure there were any helpful inten-
nons to be discovered? The New York statesmen who
adapted the statute of wills probably never foresaw the mur-
dering heir; perhaps many senators and congressmen never
contemplated the problem of small fish and almost finished
(Lyms. But Hermes starts by taking a practical attitude to-
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ward these evidential difficulties. He accepts that he must
take more pains to discover the mental attitudes that lie be-
hind legislation than the mental states of people he meets in
pubs, that he must sometimes settle for judgments of specu-
lative probability, not practical certainty, and that in some
cases he must admit that he has no useful evidence of any
pertinent state of mind one way or the other and then be
prepared to decide that particular case some other way. 1
shall not press this evidential difficulty. It is the least of
Hermes’ problems.

Who Are the Authors of a Statute?

Before he looks for evidence of thoughts past, he must decide
whose thoughts these were. Whose mental states count in
fixing the intention behind the Endangered Species Act?
Every member of the Congress that enacted it, including
those who voted against? Are the thougbts of some—for ex-
ample, those who spoke, or spoke most often, in the de-
bates—more important than the thoughts of others? What
about the executive officials and assistants who prepared the
initial drafts? What about the president who signed the bill
and made it law? Should his intentions not count more than
any single senator’s What about private citizens who wrote
letters to their congressmen or promised or threatened to
vote for or against them, or to make or withhold campaign
contributions, depending upon how they voted? What about
the various lobbies and action groups who played their now-
normal role? Any realistic view of the legislative process in-
cludes the infAuence of these groups; if they contributed to
making the statute law, does Hermes have any good reason
for not counting their intentions in determining what law
they made?

There is a further complication. A statute owes its exis-
tence not only to the decision people made to enact it but
also to the decision of other people later not to amend or re-
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peal it. Of course “decision” may be too strong to describe
(he negative attitudes that allow most statutes to survive,
somnetimes long after they serve much use. They survive by
mattention and default rather than by any conscious and
collective decision. But even inattention may reflect some
«ommon understanding about the point and detailed conse-
rjuences of a statute that is different from the understanding
held by the legislators who enacted it in the first place; in the
more dramatic cases, when people have campaigned for
amendment or repeal, the decision to let it stand may be
more active and explicit. Should Hermes ever consider the
intentions of the various legislators who might have repealed
the statute over the course of years and decades but did not?

These are not academic questions. Hermes must answer
thern before he can put the speaker’s meaning theory 1o
practical use. He cannot find answers by asking how those
whose intentions count would answer them. For he is trying
(o discover whose intentions count. He has no option but to
confront these questions in the following spirit. He has opin-
tons about the influence that the attitudes, beliefs, and am-
hitions of particular groups of officials and citizens ought to
have in the process of legislation. He will see that one set of
choices he might make about whose intention should count
in calculating legislative intention would, if generally ac-
cepted by judges, bring that process closer to his ideal, and
that another set would push it farther away. Since the
speaker’s meaning theory does not in itself decide whose in-
tention counts, it would be perverse for Hermes to choose
.y answers in the second set over those in the first.?

So his judgments about whose thoughts count will be sen-
sitive to his views on the old question whether representative
legislators should be guided by their own opinions and con-
victions, answerable only to their own conscience, and on the
newer question whether lobbying, logrolling, and political
1wlion committees are a corruption of the democratic process
- valuable devices for making that process more efhcient
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and effective. His judgments will also be sensitive to his con-
victions about the relative importance of fairness, as he
conceives it, and certainty in legislation. He might be led
to prefer a more restrained account of whose intention
counts—eliminating, for example, both contemporary lob-
byists and later legislators who might have repealed the stat-
ute but did not—not because he believes a legislative process
fairer that ignores public pressure or is insensitive to change,
but because a wider account would make the 1dea of a legis-
lative intention too vague or formless to be of any practical
use in making ambiguous legislation clearer.

How Do They Combine?

Suppose Hermes decides in the end that only the intentions
of actual congressmen who voted for the statute when 1t was
adopted should count and that the intentions of all of them
should count equally. Now suppose he finds that the perti-
nent intentions differed even among this selected group. One
set of congressmen intended that the secretary have power to
halt any project whatsoever, another that he have power to
halt a project if that decision was not plainly unreasonable,
and a third that he have no power over any project begun
before he designated a species threatened by that project.
The speaker’s meaning theory requires Hermes to combine
these various opinions into some composite group intention.
Should he use a “majority intention” approach, so that the
institutional intention is that of whichever group, if any,
would have been large enough to pass the statute if that
group alone has voted for it>® Or a “plurality” intention
scheme, so that the opinion of the largest of the three groups
would count as the opinton of the legislature even if the
other two groups, taken together, were much larger? Or
some ‘“‘representative intention’ approach, which supposes a
mythical average or representative legislator whose opinion
comes closest to those of most legislators, though identical to
none of them? If the last, how is this mythical average legis-
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[.tor to be constructed? There are many other possible ways
ol combining individual intentions into a group or institu-
nonal intention. How should Hermes settle on one?

Ile must rely, once again, on his own political judgment.
Suppose he thinks that as a matter of sound principles of
(cimocratic theory no change should be made in the status
(o of people’s legal rights unless a majority of legislators
mitended that change. That opinion would incline him to-
ward the majority intention theory. But suppose he thinks,
on the contrary, that people’s legal rights should be as close
as possible to those deemed appropriate by a majority of leg-
istators. This would attract him to the representative inten-
non view, at least as against the majority intention view,
hecause he would then prefer people to be in the position
contemplated by the representative intention, even though it
was in detail the intention of less than a majority, than that
they remain in the status quo no one intended.

What Mental State? Hopes and Expectations

Assume, however, that the problem of combining intentions
solves itself in this way. Hermes knows somehow that each
member of the majority voting for the Endangered Species
Act had exactly the same opinions, so that if he discovers the
mmtentions of one—Senator Smith, say—he has discovered
the intentions of all. Assume also that Smith has never ex-
pressed her opinions in any formal way, in committee report
or legislative debate, for example, but that Hermes has some
other way of discovering what her opinions were. Now he
must confront the most difficult issue. Smith’s mental life is
complex; which of her beliefs, attitudes, or other mental
stites constitutes her “intention”? We explored the question
of intention 1n Chapter 2; I said that in some contexts inten-
fons are not limited to conscious mental states. The
speaker’s meaning theory, however, ties intention to the pic-
rure of legislators intending to communicate something in
particular and so does aim at discovering what a legislator
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might be thought to have actually had in mind as he spoke
through his vote.

But in one respect the ordinary legislator—the back-
bencher—is not in the position of an ordinary speaker at all.
People who talk to one another in the ordinary way can
choose their words, and so choose words they expect to have
the effect they want. They expect to be understood the way
they hope to be understiood. But some people are not in
charge of their own words: a hostage telephoning at gun-
point may very much hope not to be understood the way he
expects to be. Or someone who signs a group letter he cannot
rewrite for the group, or the author of that letter who drafts
it to attract the most signatures possible. Legislators are very
often in that position. A congressman who voted for the En-
dangered Species Act may have regretted that it contained
no explicit clause stating that the secretary could not inter-
rupt expensive projects once started, although he did not
have the power or time to have such a clause inserted. In
that case he might well expect that the act would be inter-
preted to realize his worst fears, but he would hope that it
would not be. He is therefore not like someone choosing to
communicate some thought or 1dea or wish. He occupies a
position intermediate between speaker and hearer. He must
decide what thought the words on the paper before him are
likely to be taken to express and then decide whether he
wishes that message to be sent to the public and its officials,
including judges, given the only realistic alternative of send-
g no message at all. That change of role is important, for
he treats the document, not himself or any other person, as
the author of the message he agrees to send.

Hermes thinks he must decide whether a congressman’s
pertinent intention is a matter of the latter’s hopes or his ex-
pectations when these come apart. Suppose Smith realized
that the Endangered Species Act, as drafted, might be con-
strued to give the secretary power to halt almost completed
projects, hoped that it would not, but expected that it would
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e, (She did not suggest an amendment, let us assume, be-
ranse she did not know how many others shared her hopes,
o because she feared other amendments if she did, or be-
rause she did not think the issue worth the delay.) Hermes
might be tempted for a2 moment by the idea that in these
circumstances Smith’s intention should be taken to be her
hopes rather than her expectations. After all, he might think,
legislation should express the will of a majority of the legisla-
tors, and will is more a matter of hope than of prediction.
But he knows that congressmen’s hopes very often do them
no credit. Smith may have voted for the Endangered Species
Act because she feared the opposition of the conservationist
lobby at the next election, or because she knew her constitu-
ents wanted her to vote that way. If these were her reasons,
she may have hoped the act would be construed as narrowly
s possible because she thought it foolish or because the act
was bad news for corporations controlled by her friends. So
I {ermes might be inclined to the apparently opposite view,
that Smith’s intentions should be taken to be a matter of
how she expects the statute to be understood. After all, if she
votes for a statute that she expects to have particular conse-
(uences, then she has consented to these consequences, even
though she might regret them, as part of an overall inclusive
compromise she prefers to what she believes would be the al-
(ernative. So a theory of legislative intention constructed on
predictions seems to guarantee that a majonty of legislators
will have consented to the statute as enforced. But Hermes’
enthusiasm for the expectation solution will be short lived,
hecause just as a legislator’s hopes may reflect selfish ambi-
vions that have no place in any acceptable theory of legisla-
tive interpretation, so his expectations may be based on
predictions that have no place in any such theory either.
Ssmith may expect the Endangered Species Act to be con-
sirued narrowly only because she thinks, rightly or wrongly,
that the first case applying the act will come before anticon-
scrvationist judges. In any case the expectation solution
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would be paradoxical if generally accepted. If it 1s under-
stood that judges will enforce an unclear statute in whatever
way most congressmen as a matter of psychological fact pre-
dict it will be enforced, then a judge must decide what Smith
predicted he would do, which means what she predicted he
would think she had predicted he would do, and so forth in-
definitely. That sets a puzzle for games theory, not a practi-
cal technique for understanding statutes. Legislators can
usefully predict how judges will interpret their statutes
only if they think judges are using some method of statu-
tory interpretation that is independent of legislators’ pre-
dictions.”

Now Hermes is in some difficulty. He began by accepting
that he should defer to legislative intention, by discovering,
combining, and enforcing the mental states of particular
people in the past. But he cannot identify these mental states
as consisting either in the hopes or in the expectations of
these people when hopes and expectations come apart. Nor
even {as he will now see) when they come together, because
the various arguments that led him to reject either the hopes
or the expectations technique alone hold just as firmly
against the two in combination. Smith might hope that the
statute would be construed narrowly, because this would
benefit her corporate friends and contributors, and predict
that it would be because she believes anticonservationist
Judges will decide the first cases. It seems wrong to count her
opinions as decisive even when they combine her hopes and
predictions in that way. Hermes will shortly find an escape
from this apparent dilemma in a new idea: that the speaker’s
meaning theory of statutory interpretation requires taking
Smith’s intentions to lie in her convictions, that is, her beliefs
about what justice or sound policy would require, which
may, of course, be different from either her hopes or her ex-
pectations. When Hermes follows this lead he will develop a
rather different method for reading statutes from those he
has so far considered.
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Counterfactual Mental States

I want to assume that he has not yet had this idea, however,
andl as still wrestling with hopes and expectations. So far he
has made the quite unreasenable assumption that Smith ac-
(tually had some pertinent hope or had actually made some
nwediction when she cast her vote. He realizes this may not
b 50, that she may not have thought about unfinished dams
at all, any more than the legislators who voted for the statute
ol wills thought about murderers like Eimer. How shall
I lermes calculate her intention then? Many lawyers say that
m these circumstances judges should ask a counterfactual
question of this form: what would Smith have intended if
she had thought of the problem? The best answer to a coun-
terfactual question may be that there is no answer. If Smith
never thought about the snail darter, then it may be neither
(rue nor false that she would have wanted the snail darter
saved if she had thought about it.” But counterfactual ques-
ions do have good answers sometimes. We can easily imag-
me evidence that if she had thought of the problem she
would have wanted the fish saved or, on the contrary, the
«lam finished and opened. Or evidence that she would have
expected the courts to protect the fish or, on the contrary,
cxpected them to allow the dam to open. But since Hermes
has already decided that Smith’s intention is not a matter of
her actual hopes or expectations, he will not think it can be a
matter of her hypothetical, counterfactual hopes or expecta-
nions either. He might be tempted to construe the pertinent
counterfactual question, therefore, as this one: if an amend-
ment had been introduced, specifying that the secretary did
not have power to halt the TVA dam once that dam had
been almost completed, would Smith have voted for or
against that amendment? It was, after all, a regrettable acci-
dent that no one thought of the problem and introduced
wuch an amendment, and 1t seems sensible to ask what would
have happened had that accident not occurred.
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But Smith might have voted for or against any such amend-
ment for any number of reasons: because she was anxious
to delay a congressional recess, for example, or did not
wish to antagonize its sponsor whose help she needed on
other matters, or because she was being blackmailed by
someone who happened to be a TVA official. It seems odd to
let the application of the statute depend on her counterfac-
tual vote for any of these reasons. There is a more basic diffi-
culty: how she would have voted would undoubtedly depend
on when and in what circumstances the amendment was in-
troduced and also on how it was worded. She might have
voted for it if it had been introduced early in the legislative
process, but not at the end, because then she would not have
wished to delay passage of the bill as a whole. Or she may
have voted for it in spite of her reservations if it had been in-
troduced as part of a package of amendments containing
others she wanted very much. Hermes must therefore design
some more precise counterfactual question: he must say
more than simply that it was an accident that no amend-
ment was introduced; he must state which amendment he
assumes would have been introduced but for that accident.
That question has no reasonable answer. It would be arbi-
trary to assume, for example, that if the problem had been
noticed a clarifying amendment would have been intro-
duced on tts own just before the final vote. Should he say,
then, that Smith’s intention included a particular view
about the snail darter only if she would have voted for an
amendment to that effect no matter when or under what
circumstances it was offered? That is too strict: no provision
could pass that test. Indeed, it would seem too strong even to
say that the New York legislators would have approved an
amendment disabling murderers from inheriting no matter
when and in what circumstances that amendment had been
introduced.

The second contingency I mentioned—about the wording
of the hypothetical amendment—is even more troublesome.
I supposed that Smith was asked to vote on an amendment
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specifically exempting the TVA project from the secretary’s
control. But it is extremely unlikely that any amendment
that specific would have been proposed. It 1s more likely that
an amendment would have exempted any project autho-
rized before the species in question had been designated
as threatened, or any project whose construction had ac-
tually begun before that time, or any project which had
been substantially completed. Or that an amendment
would have provided that in the case of projects already
authorized (or perhaps already begun) the secretary must
exercise his power “reasonably,” having regard for the
importance of the species and of the project, the state of
completion, the amount already spent on the project, and
so forth. There could have been countless other amend-
ments that, if adopted, might be thought to justify an ex-
cepuion for the TVA project. Smith would have voted for
some of these amendments had they been proposed and had
she been present to vote, and against others. Once again
Hermes would need to choose a particular form of amend-
ment as canonical in order to decide whether she would
have voted for or against the TVA 1if a suitable amend-
ment had been proposed; once again, any choice would be
arbitrary.

CONVICTIONS
A Fresh Start

Now return to the new idea Hermes was on the verge of
having before I made him think about counterfactual inten-
ttons. He would not look to Smith’s hopes or expectations or
to what she would have done in circumstances that did not
arise but to the political convictions out of which she voted
for the act, or would have if she had been voting on princi-
ple. Smith, we may assume, had a variety of beliefs and atti-
tudes about justice and fairness and about which policies of
conservation would be most effective in making the commu-
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nity better on the wholce. 1 do not mean that she had a com-
plete political, moral, and cconomic theory. Her convictions
of justice, fairness, and wisc policy might have been il
formed, incomplete, and more a matter of unreflective intui-
tion or instinct than considered philosophical conclusions.
But she had convictions of this sort nevertheless, and that is
perfectly consistent with her having the other motives I
imagined earlier: a wish to advance her own political or fi-
nancial career or the political fortunes of her party or the
prosperity of her friends who control large corporations. It is
also consistent with her acting on these other motives in
place of her convictions from time to time or even more
often.

Hermes’ new proposal takes Smith’s “intention” in voting
for the Endangered Species Act to consist in those of her
convictions that would justify her vote, if any would. Now,
when he discovers that she did not think about the snail
darter, he has no need to speculate counterfactually about
what she would have hoped or expected or how she would
have voted. He can ask an entirely noncounterfactual ques-
tion: what position about the secretary’s power to halt an
unfinished dam follows most naturally from her political
convictions, so far as he has been able to discover these?
Even if she had never heard of the snail darter, she may nev-
ertheless have had convictions that bear on the problem: she
may have believed, for example, that conservation of species
is a matter of capital importance, that it would be a national
disgrace to allow even one species to perish if it could be
saved. In that case Hermes would be justified in concluding
that her actual convictions, so far revealed, would be better
served by protecting the fish rather than the dam. So the
convictions approach altogether avoids the often mysterious
and always arbitrary counterfactual devices so popular in
textbooks on statutory interpretation. Hermes will prefer the
convictions reading to the others he considered on more gen-
eral grounds as well, because the convictions reading is much
better suited to the aims of a community of principle. Mem-
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hers of such a community expect their legislators to act on
principle and with integrity, and that goal i1s promoted if
legislation is enforced in the light, not of personal ambitions
prominent among legislators, but of convictions dominant in
the legislature as a whole.

When Hermes for these various reasons takes up the con-
victions reading, he has moved very far from the original
picture of legislation as communication. Smith’s votes
should be evidence of her convictions, but they are not state-
ments of them in the way a speaker’s sentences are state-
ments of the thought he uses them to express.

Conflicting and Dominant Conuvictions

tlermes’ new idea, however, is the seat of new problems.
Smith’s political convictions, however rough and incom-
plete, are not just a shopping list of random beliefs and atti-
tudes. She has a variety of opinions about what 1s fair or
unfair, just or unjust, wise or silly, in or against the national
or collective interest, but she sees these as having a hierarchi-
cal structure: she treats some as more basic and fundamental
than others, and some as depending on others, or supporting
them, or both. Unless she is a Herculean moralist, these vani-
ous opinions will not be perfectly coherent. Or—more to the
present point—they will not seem perfectly coherent to any-
one who undertakes, as Hermes must, to lay over them the
single, coherent justifying structure integrity demands. Her
opinions about conservation policy might seem to him to be
in deep conflict with her views about how far 1t is just and
reasonable for government to impose national aesthetic
standards, as expressed in her statements or votes on housing
or zoning law. Or with her convictions, reflected in state-
ments or votes about local government or tax policy, about
how far the economic interests of a discrete locality should
be sacrificed to the tastes of a national majortty, most of
whom will not suffer comparable financial loss. Or with her
views about political fairness, about how far government is
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permitted to lead rather than follow national opinion in fix-
ing on some conception of what the public interest is, as sug-
gested by her opinions and votes about national subsidies for
the arts, for instance.

None of these potential conflicts worried Hermes when he
considered treating Smith’s various opinions as either hopes
or expectations or when he puzzled about how she would
have voted had the snail darter question been raised. His
inttial reasons for thinking it important whether she would
have voted for a particular amendment had it been intro-
duced would not have been undermined if that counterfac-
tual vote had been inconsistent with other votes. But
Hermes’ new convictions approach is different. He now be-
lieves that statutes should be read to promote the aims of a
community of principle, that is, that they should be read to
express a coherent scheme of conviction dominant within
the legislature that enacted them. He is assuming that
Smith’s views are representative of those of her colleagues; if
he suspects that some of her concrete opinions are in conflict
with, and are condemned by, her more general and funda-
mental political convictions, he must ask which reading of
the statute would best serve all her convictions taken to-
gether, as a structured system of ideas, made coherent so far
as this is possible.

That is an important conclusion, for as we shall shortly
see, it will lead Hermes steadily toward Hercules’ interpre-
tive methods for reading a statute, the methods Hermes
began by rejecting. We should pause, however, to notice a
logical mistake that might tempt someone to deny its impor-
tance: I mean the mistake of thinking that Smith’s various
convictions can never really be in conflict with each other. I
start by describing a crude form of this mistake, which no
one would be tempted to make. Suppose Smith believes, as
we just imagined, that the conservation of species is a matter
of such importance that the nation must make great sacrifice
to achieve this goal. She has thought about the snail darter,
and she believes that the TVA dam should be completed
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and opened. She has obviously made some mistake of fact:
e may not have realized, for example, that the dam would
wipe out that fish’s only beds. Once we know she has made a
lactual mistake of that character, we think it right to say
that her concrete conviction, that the dam should be opened,
s 1in conflict with her more abstract one, that species should
Iy saved at all but the greatest cost. Now consider this ab-
surd objection to that conclusion. “Smith’s opinions are not
m conflict, because her first conviction does not condemn all
acts that actually threaten species but only acts she thinks
threaten species. So though she has made some mistake
about the impact of the dam on the snail darter, she is not
suilty of any contradiction, and Hermes serves her convic-
nons only by allowing the dam to be opened.” The absur-
dity lies in the view this objection takes of the content of a
conviction. We can say that Smith &nows she is opposed only
to acts she thinks threaten species; we mean that these are
the only acts she realizes her convictions condemn. But it is
wrong to report her conviction itself—the meaning it has for
her—as the conviction that only acts she believes threaten
species are wrong. Nothing counts as someone’s conviction
unless he recognizes that what actually follows from it de-
pends on what is in fact true, not on what he thinks is true.

The contrast between knowledge and conviction is crucial
here. Compare the following two arguments. (1) Oedipus
killed the man he met at the crossroads. The man he met at
the crossroads was his father. So Oedipus killed his father.
{2) Oedipus knew he was killing the man he met at the cross-
roads. The man he met at the crossroads was his father. So
Ocdipus knew he was killing his father. The fArst argument is
vahid, but the second is not, because we cannot substitute
(ifferent descriptions, even though they refer to the same
thing, in propositions describing what someone thought or
knew rather than what he did. (Philosophers call contexts of
thought or knowledge “opaque” rather than “transparent”
contexts.)® The following argument is invalid for the same
reason: since Smith believes that projects that threaten spe-
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cies should be halted, and this project threatens a species,
Smith believes that this project should be halted. But state-
ments of convictions, as made by people whaose convictions
they are, are transparent to substitution, and so it is not
wrong or misleading, but on the contrary exactly right, to
say that Smith “is committed” to halting the dam, or that it
“follows” from her convictions that the dam must be
stopped.

So we easily dismiss the objection 1 called absurd because
it rests on a mistake about the logic of statements of convic-
tion. We must, however, guard against the same objection,
resting on the same mustake, in a different setting where it
might initially seem more plausible. Suppose Smith has a
more moderate set of convictions. She thinks it important
that species be preserved, but not overwhelmingly impor-
tant, and that therefore the secretary should not have the
power to protect unimportant species when this would
plainly be “‘unreasonable,” given the effect on public finance
and other public goals. She also thinks the TVA project
should be halted to save the snail darter. She has not, we as-
sume, made any “factual” mistake, but her judgment that it
would not be unreasonable to halt the dam in these circum-
stances may be inconsistent with other opinions Hermes can
sensibly attribute to her. She may have voted on other occa-
sions in ways that assume a very different judgment about
the relative importance of conservation and public expendi-
ture. She may have voted against much less expensive con-
servation measures and for cuts in 1mportant public
expenditures that would save much less money than would
be wasted by halting the dam. Hermes will then think that
her specific opinion about the snail darter is inconsistent
with her convictions more generally, that once again she has
made a mistake in applying these general convictions to this
particular case, though her mistake i1s now of a different
character.

Once again the objection might be made that her opinions
are not in conflict because although she believes projects
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should not be stopped when it would be unreasonable to do
s, she does not think it would be unreasonable to halt the
I'VA dam. But this is no better an objection here than it was
o moment ago. It takes the wrong view of the content of
Smith’s abstract conviction. She does not think that the sec-
retary should have no power to make decisions she regards as
unreasonable—that would be an extraordinary opinion—
I>ut that he should not have power to make decisions that are
m fact unreasonable. No other reading of her conviction
makes sense of it as a conviction, and it makes no difference
(o this point that the conviction 1s expressed in “judgmen-
tal” language about reasonableness rather than in “factual”
language about the actual consequences of the new dam.
[Hermes must still ask whether this specific conviction about
the snail darter is consistent with her more abstract convic-
(ions about reasonableness in general, and if not, which of
these convictions he must enforce.

Toward Hercules

I he treats this as an interpretive problem, trying to find the
assignment of opinions about the relative importance of spe-
cies and other goals that makes sense of her political behav-
ior as a whole, he will probably decide that her opinion
about the snail darter is, within the larger set of her more
general opinions, a mistake. He will then think he respects
ler convictions as a whole better by ignoring her concrete
opinion about the snail darter and allowing the dam to
open. What reason could he have for the contrary decision,
that her convictions are respected better by deferring to that
concrete opinion? (Remember that she has never expressed
that concrete opinion in any official way; Hermes just knows
she has it the way he knows she has the other, more general
convictions he believes inconsistent with it.) Someone might
say: when judges and legislators disagree on any matter, the
principle of legislative supremacy argues that the legislators’
opinion must govern. Smith and Hermes do disagree about
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something, namely whether her opinion about snail darters
IS consistent with her more general opinions about reason-
able government. She does not think them inconsistent. So if
he ignores her specific opinion about the snail darter, he re-
places her opinion about consistency with his own, and that
1s exactly what judges should not do.

But this objection repeats the fallacy we have now noticed
several times. A judge must ultimately rely on his own opin-
ions in developing and applying a theory about how to read
a statute. He cannot, without circularity, remit any part of
that task to the legislature whose enactments he will use his
theory to understand. Hermes has reached the point in his
argument when he must decide under which circumstances
a legislator’s various convictions should be understood 1o
conflict and, when they do, which convictions he should pre-
fer. He cannot remit that question to the legislators whose
convictions these are. For his question is whether their opin-
ions conflict, not whether they think they do, and this is a
question he must answer for himself. He knows, of course,
that his opinion about which of Smith’s convictions are in-
consistent is itself controversial, that different judges would
make that decision differently. But that is inevitable and no
more to be avoided here than in deciding the other issues we
already noticed, about who counts, for example, as a legisla-
tor. His own political convictions, which these various ques-
tions engage, are the only ones he has.

So Hermes has no option but to study Smith’s convictions
in a more general and interpretive way-—noticing how she
votes and what she says on other occasions about matters
that seem far removed from the conservation of species—in
order to see which decision in the snail darter case best re-
spects her convictions as a set or system. He may end by dis-
regarding what he knows to be her specific opinion about the
snail darter. Of course the evidence he needs for this inter-
pretive project will be furnished mainly by her votes and
statements, her legislative record or history over the course of
her career or, if her opinions seem to have changed, her re-
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cent career. He will ask what system of convictions provides
overall the best justification for what she has done in office.
Now notice how this affects his decision about an earlier
pwoblem he faced: the problem of combining the “inten-
tons” of discrete legislators one by one into an overall or in-
stitutional intention of the legislature itself.

We “solved” that problem for him by an impossible as-
sumption: that the problem does not arise because all the
legislators who voted for the act had exactly the same “in-
tentions.” If we continued to use that assumption to solve
the combinatorial problem, it would have to be revised to
take account of Hermes’ new conclusions. We would now
llave to assume not just that each legislator had the same
concrete opinions about the snail darter, but that each had
the same more general system of political and moral convic-
1ions, exhibited in similar votes on the whole range of legisla-
tive issues, which is absurd. So the combinatorial problem
scems to be alive again, and Hermes might, for a brief sec-
ond, consider the following new answer to it. He must study
cach legislator’s political record separately, to discover what
vtew about the secretary’s power to halt the dam would fol-
low from that legislator’s general system of convictions once
conflicts had been identified and resolved. Then he must
choose some method of consolidating these separate views
into the overall view of the legislature itself. He suddenly re-
alizes, however, that he has an alternative strategy he might
use, which offers a more direct and much more manageable
route to the same goal. He can train his interpretive imagi-
nation, not on the legislative record of different legislators
(e by one, but on the record of the legislature itself, asking
what coherent system of political convictions would best jus-
tily what it has done.

It seemed a metaphysical mistake to take the “intention”
of the legislature itself as primary so long as Hermes was in
the grip of some mental-state version of the speaker’s mean-
mg theory of legislative intent. So long as we think legislative
‘miention is a matter of what someone has in mind and
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means to communicate by a vote, we must take as primary
the mental states of particular people because institutions do
not have minds, and then we must worry about how to con-
solidate individual intentions into a collective, [ctitious
group intention. But Hermes abandoned the search for
mental states when he decided that a legislator’s pertinent
intention is a matter of his overall convictions, organized by
constructive interpretation, not his particular hopes or ex-
pectations or discrete concrete opinions. Constructive inter-
pretation can be directed to the record of institutions and
practices as well as individuals, and Hermes has no reason
not to attribute convictions directly 1o the legislature itself.

So Hermes has two strategies to compare. He can build a
legislative “intention” in two steps, by interpreting the
record of individual legislators to discover the convictions
that would justify what each has done, and then by combin-
ing these individual convictions into an overall institutional
conviction. Or in one step, by interpreting the record of the
legislature 1tself to discover the convictions that would jus-
tify what it has done. He will choose the second of these
strategies, for the following reason. If he chooses the first, he
needs a formula for combining individual convictions into a
group intention, and that formula must respect his reasons
for locking to a legislator’s general structure of convictions
rather than to a legislator’s hopes or expectations or concrete
opinions most directly in point. His reasons are reasons of in-
tegrity; he looks to general convictions because legistation in
a community of principle should be understood so far as
possible to express a coherent scheme of principle. So the
formula he needs for the first strategy is this: he should com-
bine individual convictions in whatever manner will provide
the most plausible set of convictions to attribute to the legis-
lature as a whole acting as the servant of a community of
principle. But that means that the first (implausible and un-
manageable) strategy would fail unless it somehow reached
the same result the second reaches directly. The combina-
torial problem that seemed so daunting has now become a
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Ialse problem; Hermes needs no combinatorial function of
mdividual legislators’ convictions because from the start he
mterprets the record of the institution not their records one
Ly one. The doctrine celebrated in judicial rhetoric—that
“tztutes must be enforced looking to the intentions behind
thein—now shows its true colors. It is only the principle of
adjudicative integrity we embraced in Chapter 6, cast as a
motto for judges reading statutes. We may leave Hermes.
I'lis new method needs careful elaboration, but not by him,
hecause he has become Hercules™ twin.

HERCULES' METHOD

'I'he method I said Hercules uses to read statutes seemed, at
lirst glance, to pay too little attention to the actual opinions
and wishes of those who made them law. So we considered
the more orthodox verston of legislative intention I called the
speaker’s meaning theory. But this led us in stages back to
Hercules’ idea that statutes must be read in whatever way
lollows from the best interpretation of the legislative process
as a whole. We must see what this means in practice. We
have some idea, because we know how Hercules interprets
common-law precedents. But statutes are different from
precedent judicial decisions, and we must study how Her-
cules proceeds when a statute rather than a set of law reports
has been placed before him. What would he do about the
snail darter case?

[ assume he has his own opinions about all the issues at
stake in the snail darter controversy. He has views about
conservation in general, about public power, about the
wisest way to develop the Appalachian area, about the con-
servation of species—in sum, about whether it would be best,
all things considered, to halt the TVA dam. Suppose he
wants the dam halted, not because he cares about the snail
darter or even about conservation of species, but on aesthetic
yrounds because he prefers to leave the water courses the
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dam would disturb as they are. (Some of those who pressed
the secretary to declare the snail darter a threatened species
no doubt had that motive.) Would his method permit him to
say that, since the community would in fact be best served
by halting the dam, the act should be read as allowing the
secretary that power? Does that decision not make of the
act (at least in his opinion) the best piece of statesmanship tt
can be?

It does not. For Hercules is not trying to reach what he
believes is the best substantive result, but to find the best
Justification he can of a past legislative event. He tries to
show a piece of social history—the story of a democratically
elected legislature enacting a particular text in particular
circumstances—in the best light overall, and this means his
account must justify the story as a whole, not just its ending.
His interpretation must be sensitive, that is, not only to his
convictions about justice and wise conservation policy,
though these will play a part, but also to his convictions
about the ideals of political integrity and fairness and proce-
dural due process as these apply specifically to legislation in
a democracy.

Textual Integrity

Integrity and fairness will constrain justice and wisdom, for
Hercules, in a variety of ways. Integrity requires him to con-
struct, for each statute he is asked to enforce, some justifica-
tion that fits and flows through that statute and 1is, if
possible, consistent with other legislation in force.” This
means he must ask himself which combination of which
principles and policies, with which assignments of relative
importance when these compete, provides the best case for
what the plain words of the statute plainly require. Since
Hercules is now justifying a statute rather than a set of com-
mon-law precedents, the particular constraint we identified
in Chapter 7 no longer holds: he must consider justifications
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of policy as well as of principle, and in some cases it might be
moblematic which form of justification would be more ap-
propriate. (A law subsidizing contraception might be justi-
hed either out of respect for presumed rights that are
vinlated when contraceptives are unavailable, which is a
matter of principle, or out of concern that the population
not grow too rapidly, which 1s a matter of policy, or both.)
But the justification of policy we just imagined Hercules
giving, that the point of the statute is to protect rural
arcas from unsightly or disturbing development, does
not fit the text at all. For it is absurd to suggest that a
statesman anxious to secure that policy would choose
the fortuitous, even irrational, method of forbidding only
and all projects that jeopardized species, whether or not
they were otherwise disturbing or helpful to the rural en-
vironment.

Any competent justification of the Endangered Species
Act, then, must appeal to a policy of protecting endangered
species. No interpretation that disavowed that policy or
ranked it of little importance could even begin to justify the
provisions of the act, let alone its name.” Suppose Hercules
accepts this, and yet he thinks that no reasonable policy of
species conservation would require halting an almost com-
pleted dam in this particular case. He will have no difficulty
describing a competing policy that would justify that quali-
fication: the policy that public funds not be wasted. But the
(question remains whether he can attribute enough weight to
(hat competing policy, within the dimensions of the statute’s
ext, to include that qualification in its overall justification;
that in turn will depend on how much weight he must assign
o the main policy of species preservation in order to justify
(he remainder of the statute. (That interdependence of pol-
wy and weight explains much of the argument in the Su-
preme Court in the snail darter case.) If the text makes other
cxemptions or qualifications to the secretary’s power, even if
these have nothing to do with his power to halt projects
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under way, that will suggest a lower level of importance for
the main policy and so will improve the case for the qualifi-
cation about waste. If, on the contrary, the statute under-
scores the importance of the main policy by expressly
accepting sacrifices in other important policies or even prin-
ciples in order to promote the main policy—for example, if
some other section of the act declares that the secretary need
not consider tmpact on unemployment in making his pro-
tection orders—then this would argue that no qualifying
policy sufficient to exempt the TVA project can find a place
in the overall interpretation.

Fairness

We shall return to the constraints of integrity. But now we
turn for a moment to fairness. Suppose Hercules is devoted
to the preservation of species: he thinks the loss of even one
an immeasurable evil. He thinks it much better to halt the
dam than to lose the snail darter; indeed he would prefer
that huge dams already in existence be dismantled if that
would help save the fish. Suppose he is satisfied that nothing
in the text of the Endangered Species Act contradicts his
view about the importance of conserving species. The secre-
tary’s power is not explicitly qualified in any way that sug-
gests anything less than a commanding concern with
conservation. It does not follow that Hercules will think that
the best interpretation of the statute, the interpretation that
makes the story of government the best it can be, is one that
saves the snail darter. He knows that his own views—he is
blunt with himself—are eccentric. Almost no one else shares
them. So he must ask himself whether it is better for legisla-
tors to reach the right result even when their constituents
think it very much the wrong one.

He knows, of course, that the voters can throw a legislator
out of office at the end of his term if the voters disagree with
what he has done. But that is no argument: a wrong is not
justified by an opportunity for revenge. Nor does the fate of



STATUTES 341

the snail darter, however important Hercules believes this to
Lie, involve any question of principle, of rights particular citi-
+ens might be thought to have against others or the commu-
nity as a whole. It is a question of what state of affairs 1s best
lor everyone: Hercules believes that everyone’s life is dimin-
ished when a species becomes extinct, but he does not believe
that allowing a species to disappear unjustly favors some
people at the expense of others. So the conservation of
species s a paradigm of a kind of decision that should be
zoverned by the will of the people, the kind of decision
that even legislators who accept the Burkean model of legis-
lirtive responsibility should not impose on their constituents
wlhen the latter are united in the opposite opinion. If Her-
cules agrees, he will conclude that a legislative story that
supposes Congress to have indulged in unjustified paternal-
ism would be worse than a story in which it respected the
people’s choice, even though Hercules thinks this the wrong
cholce.

So in these circumstances Hercules’ convictions about
fairness place important obstacles between his own prefer-
cnces, even those that are consistent with the language of the
statute, and his judgment which interpretation is best, all
things considered. Since his judgment in this situation is
sensitive to general public opinion, it 1s also sensitive, for sev-
cral different reasons, to the expressed concrete convictions
ol the various legislators who spoke in the debates, drafted
committee reports, and so forth. These statements are ordi-
narily good evidence of public opinion across the commu-
nity as a whole, Politicians are very often typical, at least in
their convictions, of the people who elect them; more to the
point, they are typically skillful at judging the convictions of
their constituents and choosing their public statements to
reflect these. If the debates over the Endangered Species Act
cxpressed some widespread and uncontradicted conviction
about the relative importance of the conservation of a minor
species, this would be strong evidence of a general public
sentiment in the same direction.
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LEGISLATIVE HISTORY

Hercules respects textual integrity, as I said, so he will not
think that he makes a statute the best it can be merely by
projecting his own convictions onto it; he respects political
fairness, so he will not wholly ignore the public’s opinion as
this is revealed and expressed in legislative statements. The
argument from fairness takes us some distance toward ex-
plaining why Hercules will pay considerable attention to the
concrete convictions legislators express. We turn back to in-
tegrity to consider a different, and even more powerful, rea-
son for that practice, though it discriminates among such
€Xpressions.

American legal practice now treats some statements of leg-
islative purpose as especially important in deciding how a
statute should be read. These include statements made on
the floor by the senators or congressmen who are the spon-
sors of a bill or its managers through the congressional pro-
cess, and also statements contained in the formal reports of
the special congressional committees through which the bill
passes. American courts pay a great deal of attention to these
specially privileged statements, and American legislators
take great trouble to ensure that statements they approve are
among them. Legislative history dominated the Supreme
Court’s discussion of the snail darter case, as we saw In
Chapter 1, though the justices disagreed about which parts
of that history were particularly important.

Why are some congressional statements, those regarded as
central parts of the legislative history, more important than
others? If we look only to fairness, we would think them
more important because they are especially good evidence of
public opinion. Statements sponsors make on the floor or in
committee reports are usually carefully considered. Other
legislators listen to or read them with more than ordinary
care. But the importance most judges attach to legislative
history cannot be fully explained in this way. For a sponsor’s
speech to an almost empty chamber 1s part of the core of leg-
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islative history, though her remarks in a nationally televised
speech, which are better evidence of what the public is in-
vited to think about a statute, are not part of legislative his-
tory at all, The main explanation lies elsewhere. Hercules
will see, for reasons I shall try to describe, that official state-
ments of purpose, made in the canontical form established by
the practice of legislative history, should be treated as them-
sclves acts of the state personified. They are themselves polit-
wal decisions, so the chief command of integrity, that the
state act in a principled way, embraces them as well as the
rmore discrete decisions captured in statutes. Hercules aims
(o make the legislative story as a whole as good as it can be;
he would make the story worse if his interpretation showed
the state saying one thing while doing another.

Promises and Purposes

It would be absurd, of course, to count every statement any
legislator makes about the purpose of a statute as itself the
act of the state; if two senators argue about what the state is,
or should be, doing in enacting the bill, they are debating
about the state’s act, not themselves acting for it. But a for-
mal committee report, or the unchallenged statement of a
hill’s manager, is different; these can be seen as part of what
the legislative process has actually produced, something to
which the community as a whole is thereby committed.’?
They can be seen that way, that is, if practice designates
them as special, which American practice does. In order to
understand this practice and apply it when its force is dis-
suted, as in the snail darter case, Hercules must interpret it:
he must find some account of the practice that fits and justi-
fies it. Can any case be made in political morality for count-
mg certain formal declarations of point and intention as the
acts of the state itself ? We should begin by framing the most
cvident argument against doing so. The legislative process
dready has means available for making such statements
part of the state’s formal decision when this would be desir-
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able: they can be written into the text of the statute itself.
British lawyers have that argument for British practice,
which insists that statements made in Parliament must not
be used as guides to statutory interpretation. It 1s an impor-
tant argument, not because it is decisive against the different
American practice, but because it shows that the latter is
justified only if it establishes some special role for legislative
history, some status intermediate between the informal ob-
servations of legislators, made tactically in the heat of de-
bate, and the formal text of the statute itself.

It is not difficult to identify an intermediate status, for we
have one available, well suited for the purpose, in personal
morality. We distinguish between a person’s promises and
other commitments and the explanations or interpretations
he himself offers of them, his account of how these fit into
and flow from his more general beliefs and purposes; we
treat both as having moral significance, but we count the ex-
planations as more tentative, more open to revision and
change. Suppose I give my nephew $100, and I explain that
I admire his choice of a military career and wish to help him
in it. He may then expect that I will help him in that career
in other ways; he will be surprised when I later say that I
now think his career unsavory and will oppose it in whatever
way I can, by refusing to introduce him to my martial
friends, for example. Or suppose [ start up a new factory and
promise the community that I will install and maintain any
“reasonable” device to ensure that my factory does not in-
crease pollution. I am asked in a television interview whether
I think a particular device 1s reasonable, and I say that I do.
But later I decide not to install that device: I say that further
information has convinced me, contrary to my previous
opinion, that it is not reasonable because almost as much
protection can be provided by different and much less ex-
pensive measures. In each case my earlier explanatory state-
ment is part of my moral record, something for which I must
take responsibility because I made the statement knowing
others would probably rely on it and encouraging them
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1o do so. The story would have been better, from the moral
point of view, if I had already come to my later opinions and
expressed them at the outset. 1 owe my nephew and the com-
munity an apology. But the situation 1s nevertheless difter-
ent from what it would have been if I had explicitly
promised to help my nephew’s career in the way he later
asked, or had promised to install the particular device I orig-
inally thought was reasonable. Then I would not have been
so free to change my mind.

We can explain the difference in this way. A promise has
mainly a performative character and therefore a life of its
own.'” It expresses but does not report purposes or beliefs or
convictions. It may be insincere, because the promisor has no
genuine intention to keep it, but it is not inaccurate even in
the way self-understanding can be. A statement of intention,
on the other hand, is mainly a report rather than a perfor-
mance, and it can be either insincere or inaccurate in much
the way other self-reports are. If an interpretive statement of
intention had the same performative force as a promise, it
could not be used as it 1s used, to place a promise in a context
of actual behefs and purposes and so help other people to as-
sess the promisor and predict what else he is likely to do.
Collapsing the statement into the promise would squeeze out
the report and only enlarge the performative act. It would
then raise a new question, of what more general purposes
and beliefs supported the enlarged promise, and this could
not be answered, because any further statement would col-
lapse in the same way into the black hole of the promise it-
self.

Purposes and Principle

We can be guided by this aspect of personal morality in
constructing a political role for legislative history. A commu-
nity of principle does not see legislation the way a rulebook
community does, as negotiated compromises that carry no
more or deeper meaning than the text of the statute declares;
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it treats legislation as flowing from the community’s present
commitment to a background scheme of political morality.
The practice of legislative history, of formal declarations of
general institutional purpose and convictions made on be-
half of the state itself, expresses and confirms that attitude.
The practice also protects one of the practical advantages of
a community of principle: it encourages citizens to rely on a
particular account of the public scheme when they develop
and enforce it themselves. But these advantages depend on
just the kind of moral distance between the explicit decisions
of the statute and the explanatory system of legislative his-
tory that we find in personal morality. They depend on
treating the various official statements that make up the ex-
planatory system as having mainly a reporting rather than a
performative function. Legislative history offers a contempo-
rary interpretation of the statute it surrounds, an interpreta-
tion that may later be revised by courts or the legislature
itself, even though any important revision would, in retro-
spect, make the legislative history a matter of regret.

A community of principle is best served by a complex
structure of legislation like that, a structure that includes a
distinction between performative legislative acts and inter-
pretive explanations of these acts. So Hercules has reasons
both for counting the formal statements that make up legis-
lative history as acts of the state and for not treating them as
part of the statute itself. He must take them into account in
deciding which story of the legislative event is overall the
best story, but he must do this in the right way. He acknowl-
edges that legislation is seen in a better light, all else being
equal, when the state has not misled the public; for that rea-
son he will prefer an interpretation that matches the formal
statements of legislative purpose, particularly when citizens
might well have made crucial decisions relying on these
statements. If the legislative debates surrounding the statute
of wills had been studded with uncontradicted statements
that wills must be read in an acontextual way—giving their
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words the meanings people would assign them if they knew
nothing special about the context of their use—then the
public would have received the statute, and wills might well
have been drafted, under that assumption. Hercules would
then count that fact as a strong, though not necessarily deci-
sive, argument in favor of that construction. But as we shall
see, it is an argument whose force grows weaker with the
passage of time.

The legislative history surrounding the Endangered Spe-
cies Act was much more complex. We reviewed it in Chapter
1 and noticed that the justices of the Supreme Court dis-
agreed about whether the legislative history should include
the fact that Congress tried to make plain in various deci-
sions taken after the act was passed that the TVA dam was
not to be threatened. Hercules has no reason to doubt that
these later decisions of Congress should be taken into ac-
count. They are part of the public record, later political de-
cisions about the relative importance, in the community’s
overall scheme of purposes, of the different interests at stake.
The contrary view, that these decisions must not be counted,
assumes the temporal constraint we are about to consider,
that a statute’s meaning 1s fixed in some initial act of crea-
tion. It is not difficult, then, to see how Hercules will decide
the snail darter case if he shares the substantive opinion that
seemed dominant on the Court, that the wiser course would
be to sacrifice the fish to the dam. He thinks reading the stat-
ute to save the dam would make it better from the point of
view of sound policy. He has no reason of textual integrity
arguing against that reading, nor any reason of fairness, be-
cause nothing suggests that the public would be outraged or
offended by that decision. Nothing in the legislative history
of the bill itself, properly understood and taken as the record
of public decision, argues the other way, and the later legis-
lative decisions of the same character argue strongly for the
recading he himself thinks best. He joins the justices who dis-
. sented in the case.
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STATUTES OVER TIME

The speaker’s meaning theory begins in the idea I said was
the root of its troubles: that legislation is an act of communi-
cation to be understood on the simple model of speaker and
audience, so that the commanding question in legislative in-
terpretation is what a particular speaker or group “meant”
in some canonical act of utterance. Hence the catalogue of
mysteries 1 began by reviewing. Who 1s the speaker? When
did he speak? What mental state supplied his meaning?
These mysteries are spawned by a single domineering as-
sumption: that their solutions must converge on a particular
moment of history, the moment at which the statute’s
meaning is fixed once and for all, the moment at which the
true statute is born. That assumption has a sequel: that as
ttme passes and the statute must be applied in changed cir-
cumstances, judges are faced with a choice between enforc-
ing the original statute with the meaning it has always
had or amending it covertly to bring it up to date. That
is the dilemma old statutes are often supposed to pres-
ent: judges must choose, it 1s said, between the dead but legi-
timate hand of the past and the distinctly illicit charm of
progress.

Hercules’ method challenges that aspect of the speaker’s
meaning theory along with all the rest. It rejects the as-
sumption of a canonical moment at which a statute is born
and has all and only the meaning it will ever have. Hercules
interprets not just the statute’s text but its life; the process
that begins before it becomes law and extends far beyond
that moment. He aims to make the best he can of this con-
tinuing story, and his interpretation therefore changes as the
story develops. He does not identify particular people as the
exclusive “framers” of a statute and then attend only to their
hopcs or expectations or concrete convictions or statements
or reactions. Each of the political considerations he brings to
bear on his overall question, how to make the statute’s story
the best it can be, identifies a variety of people and groups
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and 1nstitutions whose statements or convictions might be
relevant in different ways.

Consider the argument from fairness that made him pay
attention to concrete legislative convictions so far as he could
discover these, even when they disagreed with his own. That
argument does not require Hercules to identify particular
legislators as crucial, or to fix on the opinions of any decisive
number of legislators as if convictions were counted like
votes. Fairness tells Hercules to look to whichever expression
of political views seems relevant to deciding whether a par-
ticular statute, constructed according to an interpretation he
1s considering, would be fair, given the character and spread
of public opinion. In this context the televised address of an
important politician might be more important than the fine
print of a committee report.

Now consider how passing time affects this argument from
lairness. The speaker’s meaning theory stares at convictions
present and expressed when a statute was passed and 1gnores
tater changes. Only “original” intentions can be pertinent to
discovering a statute’s meaning at 1ts birth; an appeal to
changed opinion must be an anachronism, a logically ab-
surd excuse for judicial amendment. Hercules’ attitude is
very different. Suppose the Endangered Species Act had
heen enacted in a climate of public opinion very different
from what he encounters when he must decide the snail
darter case. He asks which interpretation provides the best
account of a political history that now includes not only the
act but the failure to repeal or amend it later, and he will
therefore look not to public opinion at the beginning, when
conservation was in flower, but now, when it must be de-
cided whether the secretary can waste large public funds to
sive a minor species. The argument from fairness will have a
very different impact than it would have if the case had
come before him much earlier.

The argument from textual integrity will also be sensitive
1o time because it will take account of other decisions that
(longress and the courts have made in the meantime; if shifts
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in public opinion or economic or ecological circumstance
have been great, those intervening political decisions will
have been made in a very different spirit, so an interpreta-
tion embracing them and the act will likely be different from
an interpretation required to fit the act alone. The argument
from legislative history will again be sensitive to time, but in
a different way. That argument is the converse of the argu-
ment from fairness: it ignores private convictions; it fixes on
formal public statements that quality as declarations of the
community itself. These declarations are nevertheless not
part of the statute; they are reports of public purpose and
conviction, and so they are naturally vulnerable to reassess-
ment.

People have less reason to rely on these statements as the
statute ages because they will have been supplemented and
perhaps replaced, as formal interpretations of public com-
mitment, by a variety of other interpretive explanations at-
tached to later statutes on related issues. These later
statements provide a more contemporary account of how the
community’s officials understand its standing commitments
of principle and operating strategies of policy.'' So Hercules
will pay less and less attention to the original legislative his-
tory, and here again his method stands in contrast to the
speaker’s meaning theory, which looks only 1o statements
contemporary with a statute’s enactment. Hercules inter-
prets history in motion, because the story he must make as
good as it can be is the whole story through his decision and
beyond. He does not amend out-of-date statutes to suit new
times, as the metaphysics of speaker’s meaning would sug-
gest. He recognizes what the old statutes have since become.

WHEN IS THE LANGUAGE CLEAR?

I must now pay a debt that has been steadily growing larger.
I have been asking how Hercules should read a statute when
its language 1t not clear, that is, when 1t does not, as we
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might say, enforce itself. But how does he decide whether it
is clear, in which case he has nothing more to do, or unclear,
in which case he must deploy the complex and politically
sophisticated apparatus 1 just sketched? That now seems a
very important distinction. How should it be drawn?

It need not be drawn at all. The distinction I relied on 1s
just an expository device that need be given no place in Her-
cules’ final developed theory. Notice the different ways or
senses in which the text of a statute might be said to be un-
clear. It might contain an ambiguous word whose meaning
is not decisively resolved by the context. It might declare, for
example, that it shall be a crime to be found within fifty
yards of a bank after dark, with nothing to indicate whether
the bank in question is a building where money is stored or a
place by the side of a river. It might contain a vague word
that in practice cannot remain vague: i1t might declare, for
example, that old people are exempt from income tax. It
might use an abstract word, like “reasonable” or “fair,” such
that people can be expected to disagree whether some deci-
sion or act meets the standard the abstract word is used to
state. These are familiar types or occasions of linguistic un-
clarity. None of them fits the two cases we have taken as our
leading examples of problems in the application of statutes.
In both Elmer’s case and the snail darter case judges dis-
agreed about how a statute should be read, and law students
and scholars continue to disagree. But we cannot locate the
unclarity of the text in the ambiguity or vagueness or ab-
straction of any particular word or phrase in the statutes
that provoked these cases.

Is the statute of wills unclear on the question whether
murderers may inherit? If we find it so, this can only be be-
cause we ourselves have some reason to think that murderers
should not inherit. No language in the New York statute of
wills specifically declares that blue-eyed people may inhent,
yet no one thinks the statute is unclear on the question
whether they can. Why is it different with murderers—or
rather why was it different when Elmer’s case was decided?
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If we followed the speaker’s meaning theory we would be
tempted to say: because we have reason to think that those
who adopted the statute did not intend murderers to inherit.
But we can make sense of that claim only counterfactually,
and then we see that it is too strong. Does it become unclear
whether Nazis may inherit if we think the oniginal authors of
the statute would not have wanted Nazis to inherit if they
had anticipated them? It is only because we think the case
for excluding murderers from a general statute of wills is a
strong one, sanctioned by principles elsewhere respected in
the law, that we find the statute unclear on that issue.

This is just as plainly true of the Endangered Species Act.
Our doubts whether that statute gave the secretary power to
halt projects well begun cannot be located in the ambiguity
or vagueness or abstraction of some phrase or word. No one
would claim that it is unclear whether the act applies to
dams at all, although dams are not explicitly mentioned.
Once again we think the statute unclear about projects al-
ready begun because it strikes many people as silly that so
much money should be wasted to save an unappealing and
scientifically unimportant species. But we must be careful
not to generalize this point in the wrong way: Hercules will
not regard a statute as unclear whenever its acontextual
meaning proposes a decision many people think wrong.
That is also much too strong a test: many people think the
whole Endangered Species Act wrong—tragically silly—
through and through. But no one would say that it is there-
fore unclear whether that act has any force at all, whether
the secretary has power to bar any project at all in any cir-
cumstance.

The description “unclear” is the result rather than the oc-
casion of Hercules’ method of interpreting statutory texts. We
will not call a statute unclear unless we think there are de-
cent arguments for each of two competing interpretattons of
it.'? This explains why no one—even if he thinks the Endan-
gered Species Act silly—is tempted (o say that it is unclear
whether that act gives the secretary any power ever (o
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halt any project. No decent interpretation of the act could
suggest it commands nothing, in spite of its language and in
spite of the debates and committee reports, the presidential
statements and congressional announcements that launched
1t. [ do not mean that no one will say a statute is unclear un-
less he has already decided that the acontextual interpreta-
tion is the wrong one. He will concede that it is unclear il he
thinks the interpretive question is complex or debatable even
if 1n the end he thinks the acontextual interpretation best.
Nevertheless, the distinction between clear and unclear stat-
utes, so understood, need have no place in any formal state-
ment of Hercules’ theory of legislation. In particular, it
would not serve as I have used it in the discussion until this
section, to suggest a theoretical switching point, such that
interpretation would continue one way if the switch were
thrown and another way if it were not.

Nor does Hercules need a preanalytic or switchpoint dis-
tinction between clear and unclear statutes when the puta-
tive unclarity is indeed located in a particular word or
phrase. A statute limiting aggregate deposits in banks ts not
unclear for us, but it might have been in a Keynesian com-
munity of pirate bands. Hercules will find a statute trouble-
some because of the ambiguity or vagueness or abstraction of
some word only when there is at least some doubt whether
the statute would be a better performance of the legislative
function read one way rather than another. When there is no
doubt, the statute 1s clear, not because Hercules has some
distinction, outside his general method, for distinguishing
clear from unclear uses of a word, but because the method he
always uses is then so easy to apply. It applies itself.

We have, in this discussion, another example of a problem
frequently encountered in this book, which we might now
call the easy-case problem. We have been attending mainly
to hard cases, when lawyers disagree whether some crucial
proposition of law is true or false. But questions of law are
sometimes very easy for lawyers and even for nonlawyers. It
“goes without saying” that the speed limit in Connecticut is
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55 miles an hour and that people in Britain have a legal duty
to pay for food they order in a restaurant. At least this goes
without saying except in very unusual circumstances. A
critic might therefore be tempted to say that the complex
account we have developed of judicial reasoning under law
as integrity is a method for hard cases only. He might add
that it would be absurd to apply the method to easy cases—
no judge needs to consider questions of fit and political mo-
rality to decide whether someone must pay his telephone
bill—and then declare that in addition to his theory of hard
cases, Hercules needs a theory about when cases are hard, so
he can know when his complex method for hard cases is ap-
propriate and when not. The critic will then announce a seri-
ous problem: it can be a hard question whether the case at
hand is a hard case or an easy case, and Hercules cannot de-
cide by using his technique for hard cases without begging
the question."”

This is a pseudoproblem. Hercules does not need one
method for hard cases and another for easy ones. His method
1s equally at work 1n easy cases, but since the answers to the
questions it puts are then obvious, or at least seem to be so,
we are not aware that any theory is at work at all.'* We think
the question whether someone may legally drive faster than
the stipulated speed limit is an easy one because we assume
at once that no account of the legal record that denied that
paradigm would be competent. But someone whose convic-
tions about justice and fairness were very different from ours
might not find that question so easy; even if he ended by
agreeing with our answer, he would insist that we were
wrong to be so confident. This explains why questions con-
sidered easy during one period become hard before they
again become easy questions—with the opposite answers.
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THE CONSTITUTION

IS CONSTITUTIONAL LAW BUILT ON A MISTAKE?

We began with a depressing report of the state of the popu-
lar argument about how judges should decide cases. In the
Untited States the argument is most heated and most con-
fused when the judges in question belong to the Supreme
Court and the cases in point are constitutional events testing
whether Congress or some state or the president has the legal
power to do something it or he has tried to do. The Consti-
tution creates only limited powers in these institutions and
declares important disabilities in each. It denies the Senate
power to originate a money bill, and it denies the com-
mander in chief power to quarter soldiers in private houses
in peacetumne. Other constraints are notoriously abstract.
The Fifth Amendment insists that Congress not take “life,
liberty or property” without *‘due process of law,” the
Eighth outlaws “cruel and unusual” punishments, and the
Fourteenth, which dominated our sample case Brown, re-
quires that no state deny any person “the equal protection of
the law.”

It does not follow as a matter of iron logic that the Su-
preme Court should have the power to decide when these
limits have been transgressed. For the Constitution might
have been interpreted as laying down directions to Congress,
the president, and state ofhcials that these officers had a
legal as well as a moral duty to follow, but making them
their own judges. The Constitution would then have played
.a very different and much weaker role in American politics:
it would have served as a background for political arguments
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among different institutions about the limits of their consti-
tutional jurisdiction rather than as a source of the authority
of one of these institutions, the courts, to fix those limits for
the rest. In 1809 the Supreme Court seized an opportunity to
reject that weaker role." Chief Justice John Marshall said
that the Court’s power and duty to enforce the Constitution
followed from that document’s own declaration that the
Constitution was the supreme law of the land.

Marshall has often been accused, in the long debates that
continue yet, of begging all the important questions. That
charge is easy to sustain under the plain-fact picture of law
we considered and rejected early in this book, the picture
that insists on a firm analytical distinction between legal
questions about what the law 1s and political questions
about whether courts should enforce the law. If this distinc-
tion were sound, then of course we could not drag any con-
clusion about what any court should do from the proposition
that American law includes the Constitution, which is only a
statement about what the law is. Law as integrity, on the
contrary, supports Marshall’s argument. He was right to
think that the most plausible interpretation of the devel-
oping legal practices of the young country, as well as of its
colonial and British roots, supposed that an important part
of the point of law was to supply standards for the decision
of courts. History has vindicated the substantive dimension
of that interpretation. The United States is a more just so-
ciety than it would have been had its constitutional rights
been left to the conscience of majoritarian institutions.” In
any event Marshall decided that the courts in general and
the Supreme Court in the last analysis have the power to de-
cide for the government as a whole what the Constitution
means and to declare acts of the other departments of gov-
ernment invalid if they exceed the powers provided for them
by the Constitution, properly understood. His decision was
accepted, at least in that abstract form, and subsequent con-
stitutional practice has coagulated firmly around it. No in-
terpretation would fit that practice if it denied the powers
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Marshall declared. Even those who think he made a mistake
concede that almost two centuries of practice have put his
position beyond challenge as a proposition of law, and the
constitutional wars are now fought on the terrain it defines.

The capital question now is not what power the Court has
but how its vast power should be exercised. Should it under-
take to enforce the whole Constitution, including those pro-
visions that require almost pure political judgment to
interpret? Should it decide, for example, whether the details
of some state’s own constitutional structure provide the “re-
publican form of government” the federal Constitution de-
mands, or should it leave that to the judgment of Congress
or the state itself? What strategy should the Court use in in-
terpreting and applying the constitutional provisions it does
have authority to enforce? Should 1t defer in some degree to
the judgment of Congress or a state legislature about
whether some form of punishment, like death, is “cruel and
unusual” within the meaning of the Eighth Amendment or
whether some scheme of racial division in education does or
does not provide children the “equal protection” of the
Fourteenth? Should it accept the judgment of these institu-
tions unless it thinks them plainly wrong, or should it replace
them whenever it would have preferred a different decision?
In either case, what test should it use to decide which deci-
sions are plainly wrong, or wrong on balance?

LIBERALS AND CONSERVATIVES

Popular imagination sorts justices into camps according to
the answers they are thought to give to questions like these.
[t deems some justices “liberal” and others “conservative”
and on the whole seems to prefer the latter. The ground of
this distinction, however, is famously elusive, and one famil-
1ar reading has contributed to the lamentable character of
the public debate. People say that conservative justices obey
the Constitution while liberal ones try to reform it according
to their personal convictions. We know the fallacy in that
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description. It ignores the interpretive character of law. Jus-
tices who are called liberal and those who are called conser-
vative agree about which words make up the Constitution as
a matter of preinterpretive text. They disagree about what
the Constitution is as a matter of postinterpretive law, about
what standards it deploys for testing official acts. Each kind
of justice tries to enforce the Constitution as law, according
to his interpretive judgment of what 1t 1s, and each kind
thinks the other is subverting the true Constitution. So it is
useless as well as unfair to classify justices according to the
degree of their fidelity to their oath.

Nor is it clear that the popular distinction between con-
servative and liberal justices is a useful distinction at all.
Justices who were thought liberal when appointed were later
thought conservative—Felix Frankfurter is the most cited
example—and justices who seem conservative in one way
because they make decisions that please people of conserva-
tive political opinions seem liberal, even radical, in another
because they disregard constitutional precedent to do this.?
Law as integrity provides a somewhat more accurate grid of
classification through its analytical distinction among di-
mensions of interpretation. If we insist on classifying justices
along some liberal/conservative spectrum, we must make the
distinction separately for two dimensions and so create four
boxes rather than two. A justice will count as conservative on
the first dimension if his convictions about fit are strict: if he
demands, for example, that any interpretation of constitu-
tional doctrine match the concrete convictions of the “fram-
ers” of the Constitution or, differently, of past justices of the
Supreme Court. He will count as liberal on the first dimen-
sion if his opinions about fit are more relaxed. A parallel dis-
tinction may be drawn along the substantive dimension. A
justice will count as conservative if the political convictions
he expresses in choosing among interpretations eligible on
grounds of fit are those we associate with political conserva-
tism: if he favors a retributivist philosophy of punishment,
for example, or free enterprise in economic affairs. He will



THE CONSTITUTION 359

count as a liberal on this dimension if his political convic-
tions are those liberals ordinarily have.

This new classificatory scheme is less rigid than the simple
distinction between judicial liberals and conservatives. Even
s0, a particular justice might not fall easily into just two of
the four boxes it defines. He might combine conservative
positions about some aspects of fit with more relaxed opin-
ions about others. He muight think, for example, that the
Constitution cannot be interpreted as prohibiting the death
penalty because the framers plainly did not think they were
reading the death penalty out of American jurisprudence,
and yet he might refuse to accept as an argument the other
way past Court decisions that held the death penalty uncon-
stitutional under some circumstances. Another justice might
reverse these interpretive premises; he might be largely unin-
terested in the views of the remote framers and yet anxious
to preserve continuity in the chain of Supreme Court deci-
sions on any issue. And a justice might combine traditionally
liberal and conservative substantive views. Chief Justice Earl
Warren, for example, apparently had egalitarian convictions
about economic justice and conservative views about por-
nography.*

HISTORICISM

Framer’s Intent as Speaker’s Meaning

The distinction between liberal and conservative justices,
therefore, is inexact and unlikely to contribute much to any
serious account of constitutional adjudication. Academic
scholarship has recently explored a different distinction: this
divides justices into interpretivist and noninterpretivist
camps. These labels are also highly misleading, however.
They suggest a distinction between judges who believe con-
stitutional decisions should be made only or mainly by in-
terpreting the Constitution itself and others who think they
should be based on extraconstitutional grounds.” This is an
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academic form of the crude popular mistake that some
judges obey the Constitution and others disregard 1t. It ig-
nores the philosophical character of law as interpretive.
Every conscientious judge, in either of the supposed camps,
1s an interpretivist in the broadest sense: each tries to impose
the best interpretation on our constitutional structure and
practice, to see these, all things considered, in the best light
they can bear. They disagree about what the best interpre-
tation is, but it is an analytical error, a localized infection
left by the semantic sting, to confuse this with a disagree-
ment about whether constitutional adjudication should be
interpretive at all. The great debates of constitutional meth-
od are debates within interpretation, not about its relevance.
If one justice thinks the intentions of the framers are much
more important than another does, this is the upshot of a
more foundational interpretive disagreement. The former
thinks that fairness or integrity requires that any sound inter-
pretation match the framers’ state of mind; the latter does not.

It is easy enough, however, to repair the academic distinc-
tion 1n just this way. We may use “historicist” to refer to
those it calls interpretivists. A historicist, we now say, has
settled on a style of constitutional adjudication that limits el-
igible interpretations of the Constitution to principles that
express the historical intentions of the framers. He will not
accept that the equal protection clause outlaws state-im-
posed segregation unliess he is satisfied that those he counts
as framers thought it did. Or, somewhat weaker, unless he is
satisfied that the framers did not think the clause did not
outlaw segregation. In fact the Fourteenth Amendment was
proposed by lawmakers who thought they were not outlaw-
ing racially segregated education. The floor manager of the
civil rights bill that preceded the amendment told the House
that “‘civil rights do not mean that all children shall attend
the same school,”® and the same Congress continued to seg-
regate the schools of the District of Columbia after the Four-
teenth Amendment had entered the Constitution. For the
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historicist, it follows that the equal protection clause does
not make segregation unconstitutional.

Historicism seems, at a first look, to be only a constitu-
nional form of the popular theory we studied in Chapter o:
(he theory that statutes must be read 1n accordance with the
intentions of their authors. If we understand it as the crude,
speaker’s meaning version of that theory, it makes the men-
tal states of those who debated and enacted the Constitution
decisive over how its abstract language should be read. It
identifies, for each clause, a canonical moment of creation,
and insists that what the framers thought then, no matter
how peculiar this might seem now, exhausts the Constitution
we have. In Chapter g we rejected the speaker’s meaning
version of the legislative intention theory, for reasons that
ihold in the constitutional theater as well. We considered a
different and more attractive version: that statutes should be
read so as to conform to the convictions out of which their
authors voted. When Hermes explored that version he found
it necessary to identify and reconcile conflicts within each
fegislator’s convictions, by interpreting the legislator’s record
as a whole, and then necessary to combine the restructured
convictions of different individual legislators into an overall
institutional scheme of conviction, using some appropriate
formula for that combination. He soon realized that he
would do better to interpret a statute directly, by asking
what set of convictions would provide the best justification
for it rather than the best interpretation of votes for it one by
one, because no formula for combining individual convic-
tions would be appropriate unless it yielded the same result
s a constructive interpretation of the statute itself.

A historicist who insists that constitutional interpretation
must match the intentions of the framers will meet the same
difficulties Hermes did, and if he is thoughtful he will end in
the same view. He will say, first, that the Fourteenth
Amendment must be read in whatever way best serves the
convictions of the congressmen and other legislators who



362 THE CONSTITUTION

voted for it. He will then find that these statesmen had a va-
riety of political opinions pertinent to racial segregation.
Their dominant conviction was abstract: that the Constitu-
tion should require the law to treat all citizens as equals.
That is the conviction they actually described in the lan-
guage demanding “equal protection of the laws.” Many of
them had the further concrete conviction that racial segrega-
tion did not viclate that requirement, but the historicist,
who is committed to keeping faith with their convictions as a
whole, must ask whether that concrete conviction was in fact
consistent with the dominant one, or was rather a misappre-
hension, understandable in the circumstances, of what the
dominant one really required. If the historicist himself be-
lieves that racial segregation is inconsistent with the concep-
tion of equality the framers accepted at a more abstract
level, he wall think that fidelity to their convictions as a whole
requires holding segregation unconstitutional. (He may hold
a different view: that circumstances have changed so that al-
though segregation was consistent with that conception in
the late nineteenth century, it is not consistent now. Then he
will also think fidelity requires declaring segregation uncon-
stitutional.) It would be a philosophical confusion, here as in
the statutory cases we considered in Chapter g, to deny that
the framers’ convictions could have been in conflict. They
were committed to the principle that the law must treat
people as equals, and commitments are, in the language I
used in that chapter, transparent not opaque. We have good
reason to think that the framers themselves understood this,
that they did not believe that the Constitution should be
read in an opaque way, or that nothing could violate the
Fourteenth Amendment except what they thought violated
it.” But even if they did think that constitutions should be
read as opaque, a historicist would still have to decide
whether that conviction was consistent with their more ab-
stract, and necessarily transparent, conviction that America
should henceforth treat everyone as equal before the law.®

So the historicist’s interpretive problem is not solved but
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only posed by noticing that the framers did not themselves
think that their clause outlawed racially segregated schools.
He must still retrieve their more abstract convictions by ask-
ing what conception of treating people as equals they are
best understood as having laid down. He might try to do this
for each of the framers one by one, by studying their perti-
nent writings and statements, if there are any, and their
votes on other issues. But once again he would do better to
look directly to the overall structure of the post-Civil War
amendments they created together, seen as part of the more
general constitutional system they left in place, and to ask
what principles of equality are necessary to justify that
structure. Only when he has identified and refined these
principles can he sensibly decide whether, in his opinion, the
framers’ concrete opinion about segregation Is consistent
with their more abstract convictions about equality. If he
decides they are not, his vow of hdelity would require him to
ignore them. His historicism 1s subverted; he is led steadily
away from relying exclusively on what the framers thought
about that particular issue.

History, Fairness, and Integrity

We might find a stronger case for historicisrn by supposing
that the historicist rejects any form of the speaker’s meaning
theory and follows Hercules’ very different method of read-
ing statutes. He regards the statements about racial segrega-
tion in the original legislative debates not as clues to
convictions or inner mental states but as political events, and
he has some political theory that makes the constitutional
story better when the Constitution is read exactly as these
statements declare. But what political theory would justify
that bizarre conclusion? It is easy to find bad political argu-
ments that would plainly be inadequate. The historicist
might say that the historical statements of the framers must
be decisive because the Constitution is law and the content
of law is settled by the publicly declared intentions of its au-
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thors. That begs the question too crudely. His task is to show
why the Constitution as law should be understood to be
what the framers concretely thought it was, and he cannot
simply assume that it should be. He might say that the dec-
larations of the framers are decisive because they intended
them to be. That is silly for two reasons: we have no evidence
of this meta-intention,’ and even if we did, enforcing it
would beg the question once again. (Suppose a congressman
said “oul” when asked if his statutes were valid if written in
French.)

The historicist might say that democracy, on his under-
standing of that concept, requires that statesmen who have
been selected by the people to create a constitution should
have the power to decide what it means. But the abstract
description of democracy, that the people must choose their
governaors, does not itself indicate how far the extrastatutory
declarations of these governors enters the law they have
made. So he must add some more concrete argument of fair-
ness to his general appeal to democracy. He must show why
democracy’s assumption that the people must have roughly
equal influence over legislation yields his method of deciding
what the Constitution means. He can hardly hope to suc-
ceed. The framers of the original Constitution were remark-
ably unrepresentative of the people as a whole. They were
not chosen in any way sanctioned by prior national law, and
a majority of the population, including women, slaves, and
the poor, was excluded from the processes that selected them
and ratified the Constitution. Nor was democracy sufh-
ciently advanced, even by the time of the post-Civil War
amendments, to provide a democratic argument of fairness
for taking the legislators’ concrete opinions as good evidence
of public opinion at the time. Quite apart from these defects,
fairness cannot explain why people now should be governed
by the detailed political convictions of officials elected long
ago, when popular morality, economic circumstances, and
almost everything else was very different. How can fairness
argue that the Constitution permits individual states to
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practice official racial segregation, just because this was once
acceptable to those in power throughout the nation, no mat-
ter what most people in most states now think?

We paid more attention in the last chapter to a different
argument for taking legislative declarations into account, at
least when these were made in a formal way. This 1s the ar-
gument from integrity in the political process, that these
declarations are part of a community’s political record and
that the political story appears in a better light when stat-
utes and (we may now add)} constitutions are read to con-
form with formal declarations of purpose and conviction.
But we noticed how sensitive this argument is to time. It
could not be weaker than it is in the present context, when
the declarations were made not just in different political cir-
cumstances but to and for an entirely different form of politi-
cal life. It would be silly to take the opinions of those who
first voted on the Fourteenth Amendment as reporting the
public morality of the United States a century later, when
the racial issue had been transformed 1n almost every way. It
would also be perverse; it would deny that community the
power to change its public sense of purpose, which means
denying that it can have public purposes at all.

Stability

We should stop foisting bad arguments on the historicist and
try to construct the best one we can. This is, I believe, an ar-
gument very like the main argument we considered for con-
ventionalism as a general conception of law.'® “Law serves
its community best when it is as precise and stable as possible,
and this 1s particularly true of foundational, constitutional
law. That provides a general reason for tying the interpreta-
tion of statutes and of a constitution to some historical fact
that is at least in principle discoverable and immune from
shifting convictions and alliances. The historical-author test
satisfies this condition better than any alternative. In tts
stronger version, which permits no interpretation of a con-



366 THE CONSTITUTION

stitutional provision not drawn from the concrete intentions
of the historical authors, it gives constitutional law a unilat-
eralist flavor and therefore achieves the greatest possible sta-
bility and predictability. The Constitution will not be
invoked to overturn some legislative or executive decision
unless historical scholarship has demonstrated that this re-
sult was intended in a concrete way. But if this unilateralist
constraint is thought too restrictive, the weaker form will
nevertheless provide more stability than any interpretive
style that disregards concrete historical intentions alto-
gether. No statute or decision will be overturned if it can be
shown on historical grounds that the framers expected that it
would not be.”

Does historicism, backed by this argument from stability,
offer a decent interpretation of American constitutional
practice? The stronger version of historicism does not fit that
practice at all. The Supreme Court has not taken a unilat-
eralist attitude toward constitutional adjudication; it has
recognized constitutional rights the framers did not contem-
plate. The weaker version fits the practice better just because
it is weaker, and it may fit well enough to survive if the ar-
gument from stability is strong enough in substance. The
Court has often applied the Constitution with results that
would probably have dismayed its eighteenth- and nine-
teenth-century sponsors. Brown is one example; the capital
punishment and abortion and reapportionment decisions
are others. But perhaps these are not so numerous and are in
the main local enough to particular Courts and periods to
allow the historicist to count them as mistakes. We cannot
Jjust dismiss that claim as obviously disingenuous, as masking
what is really invention rather than interpretation. For the
argument from stability is quite independent of any particu-
lar view about the justice or fairness of segregation, capital
punishment, and antiabortion legislation, so a judge who
accepts weak historicism may well be constrained in giving
effect to his other political instincts and attitudes.

We must therefore consider the argument from stability as
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an argument of political morality. It makes this claim: a po-
litical community with a written constitution will be better
in the long run, a fairer and more just and otherwise more
successful community, if it secures stability by making the
correct interpretation of that constitution depend on the
concrete opinions of its authors, no matter how dated these
may be, rather than on fresh, contemporary interpretive de-
cisions that may contradict these. Is that plausible? Some-
times certainty of the law is more important than what the
law is; this is true for rules of the road, for example, and per-
haps for rules defining rights and obligations under negotia-
ble commercial paper. But it is not always true. Law as
integrity is sensitive to the different marginal value of cer-
tainty and predictability in different circumstances. When
certainty is especially important, as in negotiable instru-
ments, the fact that a particular rule has been recognized
and applied in past cases will provide a strong argument for
its place in the best interpretation of that part of the law.
When certainty is relatively unimportant, its power in inter-
pretive argument 1s correspondingly weaker; when I first re-
marked this, in Chapter 4, I cited constitutional cases as
paradigms,

The historicist’s political argument, that is, relies most on
the importance of certainty just when that virtue is least im-
portant to good government. About some constitutional
issues 1t does matter more that the law be settled than ex-
actly what the law is. It matters much more that the term of
a president’s office be fixed and not open to fresh considera-
tion by the Supreme Court from time to time than exactly
what the term is. Certainty is of the essence, and the issue
must be insulated from self-interest and short-term political
opportunism. If the framers had not understood this, had
not drafted their basic organizational decisions in language
admitting of only one interpretation, their constitution
would not have survived to be worrying jurisprudence now.
Not all constitutional issues are like these, however. In some
it matters a great deal that a settlement be made, but it does
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not always matter more than what the details of that settle-
ment are. It is plainly very important to the working of a fed-
eral system of government that the allocation of power
between national and local junsdictions be as precise and
stable as possible. But it is also important which political
unit is assigned a particular power or responsibility: power
to regulate a particular form of commerce, for example, or
responsibility to finance public education or direct educa-
tional policy. When law as integrity interprets constitutional
practice to decide how the Constitution distributes some
particular responsibility among jurisdictions, it takes stabil-
ity into account, but 1t also notices that one decision might
better comport with the overall scheme of federalism the
practice constructs.

There is a third class of constitutional issues whose bal-
ance is different still. Some clauses, on any eligible interpre-
tation, recognize individual rights against the state and
nation: to freedom of speech, to due process in criminal pro-
cedures, to treatment as an equal in the disposition of public
resources, including education. Stability in the interpreta-
tion of each of these rights taken one by one 1s of some prac-
tical importance. But since these are matters of principle,
substance is more important than that kind of stability. The
crucial stability in any case is that of integrity: the system of
rights must be interpreted, so far as possible, as expressing a
coherent vision of justice. This could not be achieved by the
weak form of historicism that ties judges to the concrete
opinions of the historical statesmen who created each right,
so far as these concrete opinions can be discovered, but asks
them to use some other method of interpretation when the
framers had no opinion or their opinion is lost to history.
That is a formula certain to produce incoherence in the con-
stitutional scheme it generates, because framers at different
pertods had different concrete views about what justice re-
quires, and because judges using nonhistorical methods
when these views cannot be retrieved will have concrete
opinions different from those of any framer. Strong histori-
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cism ties judges to historical concrete intentions even more
firmly: it requires them to treat these intentions as exhaust-
ing the Constitution altogether. But this is tantamount to
denying that the Constitution expresses principles, for prin-
ciples cannot be seen as stopping where some historical
statesman’s time, imagination, and interest stopped. The
Constitution takes rights seriously; historicism does not.

PASSIVISM

Some Familiar Confusions

Historicism must be distinguished from a different and even
more influential theory of constitutional practice that I shall
call passivism. Its partisans distinguish between what they
call an “active” and a “passive” approach to the Constitu-
tion. “Passive’ justices, they say, show great deference to the
decisions of other branches of government, which is states-
manlike, while “active” ones declare these decisions uncon-
stitutional whenever they disapprove them, which is
tyranny. ‘Here is a representative statement and defense of
the passive creed. “The great constitutional clauses our ac-
tive brethren invoke to strike down what Congress or the
president or some state legislature has done are framed in
very general and abstract language. Everyone will have a
different opinion about what they mean. Nor can their
meaning be fixed in the way historicists think, by consulting
the concrete intentions of framers, because the framers often
had no intentions that are pertinent, and we have no reliable
way of discovering the intentions they did have. In these cir-
cumstances democratic theory insists that the people them-
selves should decide whether the Constitution outlaws
segregation or guarantees freedom of abortion or prohibits
the death penalty. That means allowing state and national
legislatures the last word on these issues. The people can
overrule the Supreme Court only by the cumbersome and
unlikely process of constitutional amendment, which any-
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way requires much more than a simple majority. They can
overrule the legislature at the next election.”"!

But this statement of passivism muddles different issues,
and we must begin our inspection by distinguishing these. It
seems to speak, at once, to three different questions. The first
is the enactment question. Who should make a constitution?
Should the fundamental law be chosen by unelected judges
appointed for life or in some more democratic fashion by leg-
islators elected by and responsible to the people as a whole?
The second is the jurisdictional question. Which institution,
under the American political scheme, has authority to de-
cide what the present Constitution, properly interpreted, ac-
tually requires? The third is the legal question. What does the
present Constitution, properly interpreted, actually require?
Some passivists think they are answering the second ques-
tion; most act as if they are answering the first. But the third,
the legal question, is the question they must address if their
theory is to have any practical importance.

Marbury v. Madison settled the second, jurisdictional ques-
tion, at least for the foreseeable future: the Supreme Court,
willy nilly, must itself decide whether the Constitution pro-
hibits states from making abortion criminal in particular
circumstances. Passivism says the Court must exercise that
power by adopting the legislature’s answer as its own, but
that advice is sound only if it follows from the right answer
to the third, legal question. If the right answer to that ques-
tion is that the Constitution does forbid states to make abor-
tion criminal; then deferring to a legislature’s contrary
opinion would be amending the Constitution 1n just the way
passivism thinks appalling. The first question, the question
of enactment, depends on the third, legal question in exactly
the same way. Passivists denounce judicial legislation at the
constitutional level; they say democracy means that the peo-
ple must make fundamental law. But the relevance of that
attractive proposition presupposes, once again, a particular
answer to the third, legal question. If the Constitution, prop-
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erly interpreted, does not prohibit capital punishment, then
of course a justice who declared that it is unconstitutional for
states to execute criminals would be changing the Constitu-
tion. But if the Constitution, properly interpreted, does for-
bid capital punishment, a justice who refused to strike down
state statutes providing death penalties would be changing
the Constitution by fiat, usurping authority in defiance of
constitutional principle. The question of law, in other words,
is inescapable. We must understand passivism to declare
that as a matter of law the abstract clauses of the Constitu-
tion grant citizens no rights except concrete rights that flow
uncontroversially from the language of these clauses alone.
Otherwise all its indignation about judicial usurpation, all
its fervor for democracy, is irrelevant to legal practice, a tur-
moil of red herrings.

If strict conventionalism were the best general interpreta-
tion of American legal practice, then that austere view of
constitutional rights would indeed be the correct one. Since
it 1s controversial whether the due process clause or the equal
protection clause prohibits states from making abortion
criminal, for example, and there is no consensus even among
constitutional lawyers how that question is to be resolved, a
conventionalist must deny that as a matter of law the Con-
stitution forbids that legislation. So a conventionalist who
said that the Supreme Court nevertheless should declare an-
tiabortion statutes uncenstitutional would indeed be sup-
posing that a nation’s fundamental law should be made by
appointed officials with lifetime tenure, subject to revision
only by the extraordinary majorities required by the amend-
ing process. But that only adds another argument, to those
we noticed in Chapter 4, why conventionalism is a poor in-
terpretation of American law; if passivism depends on con-
ventionalism, we have already rejected it. Under law as
integrity, controversial constitutional issues call for interpre-
tation, not amendment. Courts and legislatures, officials and
citizens confront these issues under the regulative assump-
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tion that ordinarily one interpretation—one view of what
free speech or equal protection or due process actually
requires—provides a better justification of standing consti-
tutional practice than any other: that is, that one interpreta-
tion is a better answer to the third question, of law. Of
course, questions of the first kind, enactment questions, are
appropriate in some contexts. Maybe the nation should not
have the Constitution it has; maybe it should not continue
to be governed by the principles that provide the best justifi-
cation of 1its constitutional history so far. But the
Constitution is undeniably clear about how these distinct
enactment issues should be decided. They are issues of
amendment, not interpretation, and the Constitution is clear
that amendments may not be enacted except in the clumsy
way i1t prescribes. Perhaps that was itself a mistake. Perhaps,
contrary to what most Americans now think, a contempo-
rary majority should have the power to change fundamental
law, by a referendum, for example. But that is not our ques-
tion either.

Can the passivist defend his austere answer to the legal
question in some way other than by appealing to conven-
tionalism? Some passivists rely on skepticism instead. The
best interpretation of the abstract clauses of the Constitu-
tion, they say, even under law as integrity, is the skeptical
interpretation that these neither permit nor prohibit any-
thing beyond what follows from the strictest reading of their
language alone. If that were true, then any decision the
Court made about abortion, for example, would be an un-
acknowledged constitutional amendment. Then the enact-
ment issue would be relevant: it might well be better,
because it would be somewhat more democratic, for the
Court to accept a state legislature’s view about how the
Constitution should be quietly amended than to impose its
own contrary opinion. But does the passivist have any argu-
ment for his skepticism?

The argument he has in mind is familiar enough; we have
met it before. “Someone will think one interpretation of the
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due process or equal protection clause better than another
only because he thinks one theory of justice or equality bet-
ter than another. But theories of justice and equality are
only subjective; there is no right answer to which is best, only
different answers.”'? If this is an appeal to external skepti-
cism about political morality, however, it is irrelevant to
constitutional practice for the reasons we studied in Chapter
2 and again in Chapter 7. And it is also self-defeating, be-
cause 1t assumes there 1s a right answer to the question it
asks, the question of fairness about whose opinions should
govern when an issue is only a matter of opinion. If the pas-
sivist’s skepticism is instead global internal skepticism about
morality in general, then it is entirely dogmatic, because 1t
supplies none of the moral argument internal moral skepti-
cism requires, and it is still self-defeating because it exempts
its own moral position, that it is fairer for a legislature to
make constitutional amendments than a court, from its
generally scouring skepticism. If the right answer to all
questions about the political rights of minorities is that
there is no right answer, then how can there be a right
answer to the question of whose opinions should rule us? For
all its populanty, the argument from skepticism is singu-
larly inept.

Justice, Fairness, and Majority Rule

So passivism has no short cut to the negative answer it al-
ways gives in controversial constitutional cases. It assumes
that all the abstract clauses that guarantee individual rights
against majoritarian decisions are properly interpreted ex-
tremely narrowly, that they forbid only what their language
uncontroversially prohibits. It must defend that assumption
by an interpretive argument of the kind law as integrity de-
mands. Is that narrow reading a sound interpretation of
American constitutional practice? It fits that practice some-
what better than historicism does, but it does not fit it very
well: many past Supreme Court decisions, including Brown,
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could not be justified on a passivist account and would
therefore have to be counted as mistakes. On the other hand,
most lawyers already think that some of the decisions passi-
vism does not fit were mistaken: the Dred Scott case,” in
which the justices struck down the Missouri Compromise
because they thought slaveowners had constitutionally pro-
tected rights in their slaves, and Lochner,'* in which they said
it outraged liberty for a state to linit the number of hours a
baker might be employed to work at a stretch. And the pas-
sive creed has had considerable support in judicial opinions
and scholarly treatises at almost every stage of constitutional
history. We might well think, therefore, that passivism meets
the threshold test of fit on the first dimension of interpre-
tation; we should therefore turn to the more complex ques-
tion how it fares on the other, more substantive tests. Would
constitutional practice be in some way more impressive if
constitutional constraints were very narrow, allowing legisla-
tures to do almost everything the majority wanted?

That question calls for a complex judgment whose struc-
ture we studied in earlier chapters. We recognize different
political virtues, which may compete with one another, in
deciding which interpretation of the equal protection or due
process clause, for example, would make them better in po-
litical morality. Justice is one of these virtues: an interpreta-
tion of equal protection is better, pro tanto, 1f it comes closer
to realizing what justice actually requires. But fairness is an-
other: an interpretation 1s also better, pro tanto, if it reflects
convictions that are dominant or at least popular in the
community as a whole than if it expresses convictions un-
popular or rejected there. We can use this structure to iden-
tify arguments the passivist might make to show why his
general account of the Constitution, reading its constraints
on majoritarianism very narrowly, makes 1t a more attrac-
tive document.

Is the Constitution more just if its constraints on majori-
tarian government are minimal? It might be thought so for
two different reasons. The first is straightforward. If someone



THE CONSTITUTION 375

agrees with Bentham (and with some Marxists and com-
munitarians) that people have no rights as individuals, he
might well think the Constitution better the fewer con-
straints it imposes on the majority’s will. Or at least that any
constraints should be designed to protect the democratic
character of the legislative process rather than to check what
the majority actually wants or requires."” But this straight-
forward argument for passivism would be unpersuasive to
most Americans, who do not accept that view of justice.

The second argument from justice does not deny that in-
dividuals have rights, as a matter of justice, against the ma-
jority. It opposes constitutional constraints for the more
complicated reason that over the long run legislatures are
more likely to develop a sounder theory of what rights justice
does require than courts trying to interpret the vague lan-
guage of abstract constitutional provisions. There 1s an obvi-
ous objection to that claim. Legislators who have been
elected, and must be reelected, by a political majority are
more likely to take that majority’s side in any serious argu-
ment about the rights of a minority against it; if they oppose
the majority’s wishes too firmly, it will replace them with
those who do not. For that reason legistators seem less likely
to reach sound decisions about minority rights than officials
who are less vulnerable in that way. It does not follow that
judges, insulated from the majority’s rebuke, are the ideal
people to decide about these rights. Judges have their own
ideological and personal interests in the outcome of cases,
and they can be tyrants too. But there is no a priori reason to
think them less competent political theorists than state legis-
lators or attorneys general.

Nor does history suggest that they are. Passivists cite
Lockner and other cases in which the Supreme Courrt,
wrongly, it is now agreed, appealed to individual rights to
forestall or cripple desirable and just legislative programs.
But we would have more to regret if the Court had accepted
passivism wholeheartedly: southern schools might stll be
segregated, for example. Indeed, if we were to collect the
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Court’s decisions most generally regretted over the course of
constitutional history, we would find more in which its mis-
take lay in failing to intervene when, as we now think, con-
stitutional principles of justice required intervention.
Americans would be prouder of their political record if it did
not include, for example, Plessy or Korematsu.'® In both these
cases a decision of a majoritarian legislature was seriously
unjust and also, as most lawyers now believe, unconstitu-
tional; we regret that the Supreme Court did not intervene
for justice in the Constitution’s name.

So if there is a good political case for passivism, it must be
found 1n the second line of argument we distinguished, in
the idea of political fairness. But a passivist who appeals to
fairness must defend two dubious claims. He must argue,
first, that fairness, properly understood, demands that the
majority of voters in any legislative jurisdiction be con-
strained, in what they can do to a minority, only by princi-
ples they themselves endorse or at least accept at the
moment when the constraint i1s urged against them. He must
argue, second, that political fairmess so understood is of
paramount importance in the constitutional context, that it
must steadily be preferred to justice when the two are
thought to conflict. These two claims, taken together, fit the
general structure of the Constitution even worse than passi-
vism’s conclusions about deference fit constitutional prac-
tice, because they cannot explain clear and precise
constraints hike the Constitution’s procedural requirements
for criminal trials. If the two claims were sound, constraints
would be unnecessary when the majority accepted them as
proper, and unfair when it did not. Any competent interpre-
tation of the Constitution as a whole must therefore recog-
nize, contrary to the passivist’s two claims, that some
constitutional rights are designed exactly to prevent majori-
ties from following their own convictions about what justice
requires. The Constitution insists that fairness, understood
as the passivist must understand it, must yield to certain
fundamental rights. But once the passivist’s view of the
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character and importance of fairness is rejected in constitu-
tional interpretation because it cannot explain explicit con-
stitutional rights, it cannot reappear as decisive over
controversial cases that ask how far integrity requires these
explicit nights to be extended to implicit rights not yet ac-
knowledged.

Nor are the passivist’s twin claims plausible in substance,
as an account of what fairness should mean in an ideal con-
stitutional structure. Fairness in the constitutional context
requires that an interpretation of some clause be heavily
penalized if it relies on principles of justice that have no
purchase in American history and culture, that have played
no part in the rhetoric of national self-examination and de-
bate. Fairness demands deference to stable and abstract fea-
tures of the national political culture, that is, not to the views
of a local or transient political majority just because these
have triumphed on a particular political occasion. If racial
segregation offends principles of equality that are accepted
over most of the nation, fairness is not violated when majori-
ties in some states are denied title to segregate. If the nation’s
history generally endorses the idea of moral independence
but dentes that independence to homosexuals, though the
distinction cannot even plausibly be justified in principle,
fairness 1s not offended by insisting on a coherent enforce-
ment of that idea.

We may summarize. Passivism seems, at first blush, an at-
tractive theory about how far appointed judges should im-
pose their will on political majorities. But when we take
some care to disentangle the different issues it conflates, its
intellectual foundations grow steadily weaker. It must be or
contain a theory about what the Constitution, as fundamen-
tal law, already is, and that means it must be an interpreta-
tion of constitutional practice broadly understood. Passivism
fits that practice only poorly and shows it in its best light
only if we assume that as a matter of justice individuals have
no rights against political majorities, which is foretgn to our
constitutional culture, or that fairness, defined in a special
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way that mocks the very 1dea of constitutional rights, is the
paramount constitutional virtue. If we reject those unap-
pealing ideas, we reject passivism. Does that mean we must
accept the contrary theory, the bogeyman theory the passi-
vists call “activism’?

Activism is a virulent form of legal pragmatism. An activ-
1st justice would ignore the Constitution’s text, the history of
its enactment, prior decisions of the Supreme Court inter-
preting it, and long-standing traditions of our political cul-
ture. He would ignore all these in order to impose on other
branches of government his own view of what justice de-
mands. Law as integrity condemns activism, and any prac-
tice of constitutional adjudication close to it. It insists that
justices enforce the Constitution through interpretation, not
fiat, meaning that their decisions must fit constitutional
practice, not ignore it. An interpretive judgment does engage
political morality, in the complex way we have been study-
ing for several chapters. But it gives effect, not just to justice
but to a variety of political virtues, some of which conflict
with and check others. One of these is fairness: law as integ-
rity is sensitive to a nation’s political traditions and culture
and therefore to a conception of fairness that 1s fit for a con-
stitution. The alternative to passivism is not a crude activism
harnessed only to a judge’s sense of justice, but a more fine-
grained and discriminating judgment, case by case, that
gives place to many political virtues but, unlike either activ-
1SmM or passivism, gives tyranny to none.

We have now finished our short review of the present state
of academic constitutional theory in the United States. One
final observation might be wise. I have been arguing against
historicism and passivism as general interpretations of
American constitutional practice. I have not argued that
every nation ought to have a written constitution with ab-
stract provisions about individual rights, or that every such
constitution ought to be interpreted by a court whose mem-
bers are chosen in just the way Supreme Court justices are
appointed. Many arrangements other than those now em-
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bedded in American legal practice are possible, and some
may well be better from the point of view of ideal theory. We
are faced, at this point in our more general argument, with
an interpretive question of ordinary, not ideal, theory. Ameri-
can judges and lawyers need an interpretation of the consti-
tutional practice they have, a successful interpretation over-
all, judged on the dimensions of any interpretation.
Passivism and historicism cannot provide a decent inter-
pretation. We can learn from their failure: we should be
suspicious of any portmanteau, a priori, single-minded in-
terpretive strategy for deciding what a constitution is. Once
again the stage is set, by that amiable caution, for a fresh
start.

HERCULES ON OLYMPUS

Hercules is promoted, in spite of the extraordinary and
sometimes tedious length of his opinions in courts below. He
Jjoins the Supreme Court of the United States as Justice Her-
cules. Suppose Brown, the last of the sample cases we first met
in Chapter 1, has not yet been decided. It now comes before
Hercules’ Court in the posture of 1953. The plaintiff school-
chiidren say that the scheme of racially segregated public
schools of Kansas i1s unconstitutional because it denies them
equal protection of the law, in spite of the long history of
that scheme throughout the southern states and 1n spite of
the Court’s own apparently contrary decision in a case rais-
ing the same issues of principle, Plessy v. Ferguson, which has
been standing since 1896."” How does the champion of law
as mtegrity reply to these claims?

The Constitution is, after all, a kind of statute, and Her-
cules has a way with statutes. He interprets each one so as to
make its history, all things considered, the best it can be.
This requires political judgments, but these are special and
complex and by no means the same as those he would make
if he were himself voting on a statute touching the same
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issues. His own convictions about justice or wise policy are
constrained in his overall interpretive judgment, not only by
the text of the statute but also by a variety of considerations
of fairness and integrity. He will continue to use this strategy
in his new position, but since the Constitution is a very un-
usual statute he will work out a special application of the
strategy for constitutional cases. He will develop his strategy
for statutes into a working theory of constitutional adjudica-
tion.

The Constitution is different from ordinary statutes in one
striking way. The Constitution is foundational of other law,
so Hercules’ interpretation of the document as a whole, and
of 1ts abstract clauses, must be foundational as well. It must
fit and justify the most basic arrangements of political power
in the community, which means it must be a justification
drawn from the most philosophical reaches of political the-
ory. Lawyers are always philosophers, because jurisprudence
is part of any lawyer’s account of what the law is, even when
the jurisprudence is undistinguished and mechanical. In
constitutional theory philosophy is closer to the surface of
the argument and, if the theory is good, explicit in it.

It 1s high time to repeat one of the cautions I offered ear-
lier, however. Hercules serves our purpose because he is free
to concentrate on the issues of principle that, according to
law as integrity, constitute the constitutional law he admin-
isters. He need not worry about the press of time and docket,
and he has no trouble, as any mortal judge inevitably does,
in finding language and argument sufficiently discriminat-
ing to bring whatever qualifications he senses are necessary
into even his initial characterizations of the law. Nor, we
may now add, is he worried about a further practical prob-
lem that is particularly serious 1n constitutional cases, An
actual justice must sometimes adjust what he believes to be
right as a matter of principle, and therefore as a matter of
law, in order to gain the votes of other justices and to make
their joint decision sufficiently acceptable to the community
so that it can continue to act in the spirit of a commu-
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nity of principle at the constitutional level. We use Hercules
to abstract from these practical issues, as any sound analysis
must, so that we can see the compromises actual justices
think necessary as compromises with the law.

THEORIES OF RACIAL EQUALITY

We are interested now in Hercules’ working theory of those
parts of the Constitution that declare individual constitu-
tional rights against the state, and in particular in his theory
of the equal protection clause. He will begin with the ab-
stract egalitarian idea already discussed in Chapter 8. This
holds that government must treat all its citizens as equals in
the following sense: political decisions and arrangements
must display equal concern for the fate of all. In Chapter 8
we considered how a state that respected that abstract
principle should distribute and regulate the use of private
property. We distinguished various conceptions of equal-
ity—libertarian, utilitarian, welfarist, and resource-based
conceptions—each of which supplied a somewhat different
answer to that question. We also noticed a distinction that
we must take up and elaborate here.

We distinguished between the overall, collective strategies
a government uses to secure the general interest as a matter
of policy and the individual rights it recognizes, as a matter
of principle, as trumps over these collective strategies.
Hercules now asks a neglected question of fundamental
importance for constitutional theory. How far does the
Constitution limit the freedom of Congress and the several
states to make their own decisions about issues of policy and
principle? Does the Constitution, properly interpreted, set
out a particular conception of equality that every state must
follow in its collective judgments of policy, in its general
scheme of distributing and regulating property, for exam-
ple? If not, does it stipulate, in the name of equality, certain
individual rights every state must respect, as trumps over 1ts
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collective decisions of policy, whichever conception of equal-
ity the state has chosen?

These are separate questions, and the distinction is im-
portant. Hercules will answer the first in the negative. The
Constitution cannot sensibly be read as demanding that the
nation and every state follow a utilitarian or libertarian or
resource-egalitarian or any other particular conception of
equality in fixing on strategies for pursuing the general wel-
fare. The Constitution does insist that each jurisdiction ac-
cept the abstract egalitarian principle that people must be
treated as equals, and therefore that each respect some plau-
sible conception of equality in each of its decisions about
property and other matters of policy. (That relatively per-
missive constitutional standard is at least part of what con-
stitutional lawyers call, somewhat misleadingly, the
“rationality” requirement.) The second question, about in-
dividual constitutional rights over any collective justifica-
tion, is a different matter. For Hercules will certainly draw
this conclusion from constitutional history and practice:
though the Constitution leaves each state free in matters of
policy, subject only to the constraint just described, it insists
that each state recognize certain rights qualifying any col-
lective justification it uses, any view it takes of the general in-
terest. The crucial interpretive question is then what rights
these are.

Hercules is now concerned with one set of putative consti-
tutional rights. It seems plain that the Constitution man-
dates some individual right not to be the victim of ofhcial,
state-imposed racial discrimination. But what 1s the charac-
ter and what are the dimensions of that right? He constructs
three accounts of a right against racial discrimination. He
will test each as a competent interpretation of constitutional
practice under the Fourteenth Amendment.

1. Suspect classifications. The first account supposes that the
right against discrimination is only a consequence of the
more general right people have to be treated as equals ac-
cording to whichever conception of equality their state pur-
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sues. It supposes, in other words, that people have no distinct
right not to be the victim of racial or other discrimination
beyond what the rationality restraint already requires. If a
state generally adopts some view of the general welfare, like
that proposed by utilitarianism or equality of resources on
the market model, in which gains to some are balanced
against losses to others, then it meets the Constitutional
standard against discrimination simply by counting every-
one’s welfare or choices in the same way. Race and similar
grounds of distinction are special, on this account, only be-
cause history suggests that some groups are more likely than
others to be denied the consideration due them, so political
decisions that work to their disadvantage should be viewed
with special suspicion, Even though the courts will not ordi-
narily review political decisions that benefit some groups
more than others, unless these are shown to be “irrational”
in the sense just described, it will inspect these decisions
more carefully when historically mistreated minorities are
disadvantaged.

Nevertheless, the standard requires only that these groups
receive the right consideration in the overall balance, and a
state may meet that standard even though it treats them
differently from others. It might justify segregated schools,
for example, by showing that integration would provide an
inferior educational environment because it would outrage
long-standing traditions of racial separation and that the
damage to white children would then more than offset any
gains to black children, even counting these gains as equally
important in themselves, child by child. It might add that
the faciliries it has assigned to blacks, though separate, are
nevertheless equal in quality. Or, even if they are not equal,
that they cannot be improved except through special ex-
pense that would count the interests of each black child as
more important, in the overall calculation, than the interests
of each of the larger number of white children.

2. Banned categories. The second theory on Hercules’ list in-
sists that the Constitution does recognize a distinct right
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against discrimination as a trump over any state’s concep-
tion of the general interest. This i1s the right that certain
properties or categories, including race, ethnic background,
and perhaps gender, not be used to distinguish groups of citi-
zens for different treatment, even when the distinction
would advance the general interest on an otherwise permis-
sible conception. A racially segregated school system is, on
this account, unconstitutional under all circuamstances.

3. Banned sources. The third theory recognizes a different
special right against discrimination. Most conceptions of
equality, including utilitarianism and resource-egalitari-
anism, make the public interest, and therefore proper policy,
sensitive to people’s tastes, preferences, and choices. A com-
munity committed to such a conception will think that cer-
tain decisions of policy are sound simply because preferences
and choices are distributed in a certain way: the fact that
more people want a sports stadium than an opera house, or
that those who want the stadium want it much more, will
justify choosing it, without any assumption that those who
prefer it are worthier or their preferences more admirable.
The third theory insists that people have a right, against this
kind of collective justification, that certain sources or types
of pretferences or choices not be allowed to count in that way.
It insists that preferences that are rooted in some form of
prejudice against one group can never count in favor of a
policy that includes the disadvantage of that group. This
right, like the right proposed by the second theory, con-
demns the program of racially segregated education pre-
sented in Brown, though not quite so automatically.
Segregation treats blacks differently, and history shows that
the seat of the different treatment lies in prejudice. So segre-
gation cannot be saved, according to the third account, by
the kind of argument we supposed might save it under the
first. It would not matter that a calculation counting all the
preferences of each person as equally important, including
those rooted in prejudice, might show that segregation was
in the general interest, so understood.
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When Hercules considers each of these theories about the
force of the Fourteenth Amendment’s requirement of equal
protection, he will use the distinction we used in Chapter 8.
He will distinguish between the academic and the practical
elaboration of each theory; he will ask not only how attrac-
tive each theory is in the abstract, as it would be elaborated
and applied by a sophisticated political philosopher, but
how well each one could be put into practice in a commu-
nity like his, as a constitutional standard courts could use ef-
fectively in deciding what legislation it disqualifies. I took
the requirements of practical elaboration into account in de-
scribing the first theory. It sets out certain “suspect” classifi-
cations which, when used 1n legislation, raise a presumption
that the interests of some group have not been taken into ac-
count in the proper way. But that presumption can be re-
butted, and it is rebutted by showing that the classification
does in fact give equal effect to all the preferences displayed
in the community, with no distinction as to the character or
source of these preferences.

The second theory, of banned categories, needs no distinct
practical elaboration, because 1ts academic elaboration is al-
ready practical enough. It sets out particular categories and
insists that the constitutional right has been violated when-
ever the law makes distinctions among groups of citizens
using any of those categories. The second theory insists (in
the odd maxim often used to express it) that the Constitu-
tion is color-blind and blind also to certain other listed prop-
erties that distinguish different groups. The third theory, of
banned sources, does need a distinct practical elaboration,
because its fundamental principle would be extremely diffi-
cult for judges and other ofhicials to apply directly case by
case. That principle prohibits legislation that could be justi-
fied only by counting, within the overall calculation deter-
mining where the general interest lies, preferences directly or
indirectly arising from prejudice. Even in theory 1t will often
be difficult to decide which preferences these are, because
people’s desires usually have complex and sometimes even
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indeterminate sources. It will also be difficult to decide, case
by case, which legislation would have been justified even if
tainted preferences had not been counted in the calculation.
It might be impossible to decide, for example, how far some
particular parent’s wish that his children be educated with
other children from a similar background expresses a racially
neutral view that education is always more effective in these
circumstances and how far it reflects racial prejudice.

So judges who accepted the banned sources theory would
have to construct a practical elaboration based on judg-
ments about the kinds of preferences that often or typically
have been generated through prejudice, and about the kinds
of political decisions that in normal circumstances could not
be justified were such preferences not counted as part of the
justification. This practical elaboration would designate a
set of “suspect” classifications much like those of the first
theory, classifications that usually cause disadvantage to
groups, like blacks or Jews or women or homosexuals, that
have historically been the targets of prejudice; it would raise
a presumption that any political decision that causes special
disadvantage to these groups violates the constitutional right
against discrimination. But the case necessary to rebut that
presumption, according to the practical elaboration of the
third theory, would be very different from the case necessary
to rebut the suspicion of violation under the first theory. Ac-
cording to the first, the suspicion can be put to rest by show-
ing that a calculation neutral among all preferences would
justify the distinction of race. Under the third, this would
not sufhice: it would be necessary either to show that the
classification was justified by popular preferences unstained
by prejudice, or to provide some different form of justifica-
tion that did not rely on preferences at all. The third theory,
even when practically elaborated in this way, is also differ-
ent from the second theory, of banned categories. The two
come apart in confronting legislation whose purpose and ef-
fect 15 to benefit people who have historically been the vic-
tims of prejudice, not to harm them. The banned sources
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theory would distinguish between affirmative action pro-
grams designed to help blacks and Jim Crow laws designed
to keep them in a state of economic and social subjugation.
The banned categories theory would treat both in the same
way.

DECIDING BROWN

Which Theory Is the Constitution’s Theory?

Hercules 1s now ready to test these three accounts of the
constitutional right against discrimination by asking how far
each fits and justifies, and so provides an eligible interpreta-
tion of, American constitutional structure and practice. He
will reject the first theory, which denies any special right
against discrimination and insists only that the welfare or
preferences of each citizen be counted in the same scale,
without restriction as to source or character. Perhaps this
theory would have been adequate under tests of fairness and
fit at some time in our history; perhaps it would have been
adequate when Plessy was decided. It is not adequate now,
nor was it in 1954 when Hercules had to decide Brown. It
gains little support from ideals of political fairness. The
American people would almost unanimously have rejected
it, even in 1954, as not faithful to their convictions about ra-
cial justice. People who supported racial segregation did not
try to justify it by appealing just to the fact of their prefer-
ences, as people might support a decision for a sports sta-
dium rather than an opera house. They thought segregation
was God’s will, or that everyone had a right to live with his
own people, or something of that sort. And those who op-
posed segregation did not rest their case on unrestricted pref-
erence calculations either: they would not have thought the
case for segregation any stronger if there were more racists or
if racists took more pleasure in it. Hercules will think the first
account inadequate in justice as well, and so he will discard
it if either of the other two fit constitutional practice well
enough to be eligible.
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He needs to develop his working theory of constitutional
adjudication only in enough detail to decide Brown, so he
would not have to choose between banned categories and
banned sources, the second and third theories on his list.
Both condemn officially sponsored racial segregation in
schools. Both fit the past pattern of Court decisions and the
general structure of the Constitution well enough to be eligi-
ble. Both were consistent, in 1954, with ethical attitudes that
were widespread in the community; neither theory fit these
attitudes noticeably better than the other, because the differ-
ence between them appears only at a level of analysis popu-
lar opinion had not yet been forced to reach. America’s
growing sense that racial segregation was wrong in principle,
because 1t was incompatible with decency to treat one race
as inherently inferior to another, can be supported either on
grounds of banned sources, that some preferences must be
disregarded in any acceptable calculation of what makes the
community better off on the whole, or on grounds of banned
categories, that some properties, including race, must never
be made the basis of legal distinction.

Hercules is therefore ready to decide, for the plaintiffs, that
state-imposed racial segregation in education is unconstitu-
tional. He knows that the congressmen who proposed the
Fourteenth Amendment had a different view, which they
declared in official legislative history. But for reasons we no-
ticed in describing historicism and passivism, he does not
believe that this much matters now. It cannot be evidence of
any deep and dominant contemporary opinion to which he
must refer, as one aspect or dimension of interpretation, for
reasons of fairness. The old legislative history 1s no longer an
act of the nation persontfied declaring some contemporary
public purpose. Nor is this the kind of issue in which it is
more important that institutional practice be settled than
that it be settled in the right way. The Court had already, in
earlier cases, given people reason to doubt that established
patterns of racial distinction would be protected much
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longer.'® The plaintiff schoolchildren are being cheated of
what their Constitution, properly interpreted, defines as in-
dependent and equal standing in the republic; this is an in-
sult that must be recognized and removed. So if Plessy is
really precedent against integration, it must be overruled
now. Everything conspires toward the same decision. Ra-
cially segregated public schools do not treat black school-
children as equals under any competent interpretation of the
rights the Fourteenth Amendment deploys in the name of
racial equality, and official segregation is therefore unconsti-
tutional.

Rights and Remedies

But now comes the question of remedy. Should Hercules
vote to outlaw segregated schools immediately, so that all
school districts now segregated must desegregate at once? Or
should he vote for some more gradual process of change, in
which case he will have to find some language to describe
how much delay will be permitted? Here are some argu-
ments for delay. A school system cannot reverse major insti-
tutional structures overnight. If schools segregated in June
try to reopen as integrated in September there will be chaos,
and the education of a cohort of students, both black and
white, will be damaged or destroyed. New catchment
boundaries must be drawn, and it may be difficult to respect
the tradition of neighborhood or even territorial education;
teachers as well as pupils must be reassigned, and the per-
sonal costs of these decisions will be diverse and difficult.
Problems of backlash will be even more urgent and threaten-
ing. Long-standing racial segregation is an important part of
the lives of those who wish to maintain 1t; their sense of self-
identity is challenged by any substantial weakening of segre-
gation, and these are seeds of violence as well as despair. The
problems could be amehorated, if not entirely dissolved, by a
more stately and gradual process of change.
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Someone reviewing these arguments might describe their
upshot this way. “The law requires immediate dismantling
of segregation, but various practical reasons of policy of the
sort just described counsel against it, so Hercules must de-
cide whether to compromise law with policy.” This descrip-
tion is partly misieading, however; some of the reasons for
delay I mentioned are practical political reasons of the sort I
said Hercules would not attend to, though real justices
might have to, but others do bear on the question of princi-
ple, the question of what the Constitution requires as a mat-
ter of law. Any plausible interpretation of the rights people
have under the Constitution must be complex enough to
speak to remedy as well as substance. So Hercules’ decision
about remedy is also a decision of law, a decision about the
secondary rights people have to the method and manner of
enforcing their primary substantive rights.'® Hercules must
decide, as a general threshold question, whether the best in-
terpretation of the remedial practices of courts in general
and the Supreme Court in particular insists that people’s
rights to remedy be sensitive to consequence. He will decide
that it does: the point of constitutional adjudication is not
merely to name rights but to secure them, and to do so in the
interests of those whose rights they are.

So he must then ask which procedural decision will best
protect black schoolchildren seeking an integrated educa-
tion, and he may well discover that requiring overnight in-
tegration will not. But though his decision must be sensitive
to consequence, 1t must also discriminate among conse-
quences, and he will accordingly treat the technical and me-
chanical problems of integration differently from the
problem of a threatened backlash, for deference to the latter
would reward acts and attitudes that the Constitution out-
laws and deplores. Hercules’ decision, then, even about rem-
edy, is not simply or directly consequentialist the way a flat
decision of policy would be. He aims to develop an overall
theory of enforcement that fits and justifies the power the
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Constitution gives him, and this means a theory that does
not contradict through procedure what the document de-
mands in substance. He might arrive at the following theory
or something close to it: the Court’s strategies of decree must
search out the most effective and immediate enforcement of
substantive constitutional rights consistent with the interests
of those who claim them but must not otherwise defer to or
try to accommodate the interests of people who want to sub-
vert those rights.

The Supreme Court in Brown settled on a formula of en-
forcement that, in retrospect at least, did not meet that stan-
dard.® Tt said that desegregation must proceed “with all
deliberate speed,” and this language proved to be a charter
for obstruction and delay. It would have been better if the
Court had attempted to provide a more precise schedule,
even though that strategy might have jeopardized the una-
nimity of its decision. Much of the litigation that followed
Brown would have been inevitable anyway, however, because
the social revolution that case announced was both national
and foundational and required dozens of further decisions in
circumstances and on terrain very different from those of
Brown. The most difficult problems of law appeared, in fact,
not in southern states with a long history of segregation by
law but in northern states, where school segregation had
been achieved not by explicit racial separation but by more
subtle decisions drawing school district boundaries, for ex-
ample. The federal courts had to decide under which cir-
cumstances a state’s failure to reverse this more subtle
history of segregation was a violation of the principles an-
nounced in Brown; and, when it was, what orders the courts
should and could make by way of remedy.

The courts developed a distinct jurisprudence of racial in-
tegration, neither entirely successful nor entirely coherent,
but nevertheless largely a credit to law.?' For a time federal
Judges issued and supervised decrees that brought them deep
into the normal jurisdiction of school superintendents and
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other local officials. They demanded severe changes in
school organization and set out detailed schedules for these
changes; they constructed programs for busing black chil-
dren to schools in white neighborhoods and vice versa. At no
time tn American history have their decisions seemed so dif-
ferent from the normal work of judges or attracted so much
hostility from public and press. Some scholars, including sev-
eral who approved, said their decisions marked an important
change in the nature and character of the judicial office.”* In
one way these scholars were right. Judges have traditionally
exercised supervisory roles ancillary to adjudication—in ad-
ministering bankruptcy proceedings, for example, or anti-
trust or custody decrees. But the scale and detail of
supervision were much greater in desegregation decrees and
brought judges more firmly into the conventional domains
of elected executive officers.

But under law as integrity this unusual judicial trespass
on administrative functions is only the consequence, in
highly special and seismic circumstances, of a perfectly tra-
ditional view of the judicial office. Hercules’ thesis is at least
plausible, that judges have a duty to enforce constitutional
rights up to the point at which enforcement ceases to be in
the interests of those the rights are supposed to protect, and
this thesis provides an eligible and attractive interpretation
of past constitutional practice. Its more dramatic applica-
tions in the race cases, like busing orders, can of course be
challenged as mistaken applications, and this challenge will
seem plausible to some lawyers at two levels. They think the
Supreme Court and lower federal courts went too far in rec-
ognizing a constitutional right to an integrated education in
states that had not segregated by law, and that many of the
remedies the courts ordered in support of these rights, in-
cluding busing, were not in blacks’ interests after all. We
must be careful to distinguish these dubious challenges to
recent applications of Hercules’ thesis from a challenge to
the thes:s itself.
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DECIDING B4AKKE

I will not pursue the history of Brown’s progeny or this de-
fense of the more interventionist decisions that followed 1t,
because neither story is particularly important to the consti-
tutional wardrobe of law as integrity. We turn instead to a
different problem, a child of the success rather than the fail-
ures of the revolution Brown began. The conscience of
American business and education, and its prudence as well,
was stirred by the racial wars of the 1960s, and programs col-
lectively called affirmative action or reverse discrimination
were part of their response. We can settle for a very rough
description of these programs: they aimed to improve the
place and number of black and other minorities in labor,
commerce, and the protessions by giving them some form of
preference in hiring, promotion, and admission to college
and professional schools. The preference was sometimes in-
distinct, 2 matter of counting a person’s race or ethnic back-
ground as an advantage that could secure him a place, “all
else being equal,” which it never was. But sometimes the
preference was both explicit and mechanical.

The medical school of the University of California at
Davis, for example, used a bifurcated system for judging ap-
plicants: a quota was set apart for minority applicants who
competed only among themselves for a designated number
of places, with the consequence that some blacks were ac-
cepted whose test scores and other conventional qualifica-
ttons were far below those of whites who were rejected. Alan
Bakke was one of the latter, and it was conceded, in the liti-
gation he provoked, that he would have been accepted had
he been black. He said that this quota system was unlawful
because it did not treat him as an equal in the contest for
places, and the Supreme Court, justifying its decision in a
divided and somewhat confused set of opinions, agreed.”

How would Justice Hercules have voted? The case forces
him to confront the issue he found unnecessary to decide for
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Brown. Is the banned categories theory a more successful in-
terpretation of the pertinent constitutional practice, all
things considered, than the banned sources theory? A prac-
tical constitutional standard enforcing the banned sources
theory would designate certain racial classifications as sus-
pect. But it would not be necessary to mclude in the list of
suspect classifications a distinction obviously designed to aid
historical victims of prejudice. Perhaps institutions that used
racial quotas should have the burden, under that theory, of
showing that these did not reflect covert prejudice against
some other group. But Davis could have met that burden, so
under the banned sources theory it would not have violated
Bakke’s constitutional right. It would have wviolated his
rights according to the banned categories theory, however.
The academic as well as practical elaboration of that theory
s just a list of properties that must not be used to distinguish
groups one of which thereby gains an advantage over the
other. Race must be prominent in any such list; and Davis
used racial classifications that disadvantaged whites like
Bakke.

So Hercules must choose between the two theories, and he
will prefer the banned sources to the banned categories the-
ory. Though banned categories fits the decisions about ractal
discrimination up to Bakke as well as banned sources does—
it fits the language used in these decisions better—it does not
ft constitutional or political practice more generally.
Banned categories, as it stands, Is too arbitrary to count as a
genuine interpretation under law as integrity. It must be
supported by some principled account of why the particular
properties it bans are special, and the only principle avail-
able is that people must never be treated differently in virtue
of properties beyond their control. This proposition has been
decisively rejected throughout American law and politics.
Statutes almost invariably draw lines along natural differ-
ences of geography and health and ability: they subsidize
workers who have by chance come to work in one industry
or even firm rather than another, for example, and restrict



THE CONSTITUTION 395

licenses to drive or practice medicine to people with certain
physical or mental abilities. Educational opportunities in
universities and professional schools, in particular, have al-
ways and without constitutional challenge been awarded in
flat violation of the supposed principle. Candidates are cho-
sen on the basis of tests that are thought to reveal differences
in natural ability, and in many schools they are also chosen
to promote geographical balance in classes or even the
school’s athletic success. Candidates are no more responsible
for their ability to score well on conventional intelligence
tests or for their place of birth or skill at football than for
their race; if race were a banned category because people
cannot choose their race, then intelligence, geographical
background, and physical ability would have to be banned
categories as well. Racial discrimination that disadvantages
blacks is unjust, not because people cannot choose their race,
but because that discrimination expresses prejudice. Its in-
justice is explained, that is, by the banned sources theory,
not the banned categories theory.

Suppose Bakke’s lawyers argue that the banned categories
strategy must be accepted for race {and perhaps for certain
other special cases like ethnic background and sex as well)
even though it cannot be supported by any general principle
that people must never be divided according to properties
they cannot control. They must not say that this special
standing for race and a few other properties is just a matter
of constitutional fact, that the Constitution picks out and
disqualifies race and these other properties alone. For that
begs the question: the correct interpretation of our constitu-
tional practice is exactly what is now in issue, and they need
an argument that justifies their claim about what the Con-
stitution means, not an argument that begins in that claim.
Suppose they say: the framers of the equal protection clause
had race particularly in mind because the Fourteenth
Amendment followed and was provoked by slavery and the
Civil War. This is historicism, and all our former arguments
against it are in point. But it is a particularly feeble form of
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historicism in this context, For we know that the framers of
the Fourteenth Amendment did not believe they were mak-
ing any racial discrimination in education unconstitutional,
even segregation aimed at blacks, and we can hardly take
their opinions as an argument that a// racial distinction,
even that designed to help blacks, is outlawed.

Suppose Bakke’s lawyers now say that whatever the fram-
ers might or might not have intended, wise constitutional
statecraft argues for the banned category theory for race and
a few other categories alone because admissions or hiring
programs that use racial classifications in any way will exac-
erbate racial tension and so prolong discrimination, hatred,
and violence. This is exactly the kind of complex, forward-
looking calculation of policy that even a weakened, sensible
form of passivism would leave to the judgment of elected of-
ficials or of executives appointed by and responsible to these
officials. If Congress decides that a national policy prohib-
iting any affirmative action is desirable, it has the power
to enact a statute that will partly achieve this.** The Su-
preme Court should not take that judgment of policy upon
itself.

So Hercules will reject the banned categories theory of
equality, both in its general form, which cannot be made to
fit, and in its special form, which is too arbitrary to count as
principled. He will accept the banned sources theory as the
best interpretation available,”® then construct a suitable
practical elaboration of that theory for constitutional pur-
poses by selecting a list, open to revision as social patterns
change, of “suspect” classifications whose use to disadvan-
tage a group historically the target of prejudice is prima
facie unconstitutional. The list he constructs would not out-
law affirmative action programs in principle, because these
do not work to the disadvantage of any such group.

But Bakke has one more possible argument that the equal
protection clause, interpreted as Hercules now understands
it, does outlaw the particular quota-based form of affirma-
tive action Davis used. The banned sources theory explicates
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a special right as a supplement to the general requirement of
the Fourteenth Amendment, the requirement that any
state’s calculation of the general interest must take into ac-
count the interests of all citizens even though it disadvan-
tages some; it must be in that sense a “rational” calculation
understood as serving some acceptable conception of how
people are treated as equals. Government violates this more
general requirement whenever it ignores the welfare of some
group in its calculation of what makes the community as a
whole better off. Even though Bakke finds no help in the
special right against racial discrimination Hercules recog-
nizes, he might fall back on the general requirement. Davis
argues that its quota system plausibly contributes to the gen-
eral welfare by helping to increase the number of qualified
black doctors. Bakke might argue to the contrary that
Davis’s quota system prevented it from even attending to the
impact of its admissions decisions on people in his position.
Hercules would decide (I believe) that this claim is confused:
a quota system gives the same consideration to the full class
of applicants as any other system that relies, as all must, on
general classifications.”® But reasonable judges might dis-
agree with that part of his overall conclusion in the case.*’

IS HERCULES A TYRANT?

We have followed Hercules through only one chain of deci-
sions, because here as everywhere in jurisprudence detail is
more illuminating than range. But the argument of the pre-
ceding chapters gives some idea of his attitudes to other
constitutional issues,” and enough has emerged about his
constitutional methods to justify a minor summary. Her-
cules is not a historicist, but neither is his the buccaneer style
sometimes lampooned under the epithet “natural law.” He
does not think that the Constitution is only what the best
theory of abstract justice and fairness would produce by way
of ideal theory. He is guided instead by a sense of constitu-
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tional integrity; he believes that the American Constitution
consists in the best available interpretation of American
constitutional text and practice as a whole, and his judg-
ment about which interpretation is best is sensitive to the
great complexity of political virtues bearing on that issue.

His arguments embrace popular conviction and national
tradition whenever these are pertinent to the sovereign ques-
tion, which reading of constitutional history shows that his-
tory overall in its best light. For the same reason and toward
the same end, they draw on his own convictions about justice
and fairness and the right relation between them. He is not a
passivist because he rejects the rigid idea that judges must
defer to elected officials, no matter what part of the consti-
tutional scheme is in question. He will decide that the point
of some provisions is or includes the protection of democ-
racy, and he will elaborate these provisions in that spirit in-
stead of deferring to the convictions of those whose
legitimacy they might challenge. He will decide that the
point of other provisions is or includes the protection of indi-
viduals and minorities against the will of the majority, and
he will not yield, in deciding what those provisions require,
to what the majority’s representatives think is right.

He is not an ““activist” either. He will refuse to substitute
his judgment for that of the legislature when he believes the
issue in play is primarily one of policy rather than principle,
when the argument is about the best strategies for achieving
the overall collective interest through goals like prosperity or
the eradication of poverty or the right balance betwen econ-
omy and conservation.”” He would not have joined the
Lochner majority, for example, because he would have re-
jected the principle of liberty the Supreme Court cited in
that case as plainly inconsistent with American practice and
anyway wrong and would have refused to reexamine the
New York legislature’s judgment on the issues of policy that
then remained.”

Hercules, then, escapes the standard academic classifica-
tions of justices. If he fell neatly into any of the popular cate-
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gories he would not be Hercules after all. Is he too conserva-
tive? Or too liberal or progressive? You cannot yet say, be-
cause your judgment would depend on how closely your
convictions matched his across the wide spectrum of differ-
ent kinds of convictions an interpretation of constitutional
practice engages. I have not exposed enough of what his
convictions are, or how these would be deployed in due pro-
cess cases about criminal procedure, or free speech cases, or
cases about fair electoral districting and procedures, for you
to tell. Nor have I discussed, as a distinct problem in the
constitutional context, his convictions about the role of prec-
edent, about past decisions of the Supreme Court. You
will have some sense of this attitude from Chapter 7 and
from the fact that he was untroubled about overruling
Plessy in deciding Brown; but this is not the whole story be-
cause his attitude toward precedents would be more respect-
ful when he was asked to restrict the constitutional rights
they had enforced than when he was asked to reaffirm their
denials of such rights. So you must reserve your overall
political judgments for the careers of justices you know
more about.

But we have seen enough to know that one charge some
lawyers would urge against Hercules is unfair and, what is
even worse, obscurantist. Hercules is no usurping tyrant try-
ing to cheat the public of its democratic power. When he in-
tervenes in the process of government to declare some statute
or other act of government unconstitutional, he does this in
service of his most conscientious judgment about what de-
mocracy really is and what the Constitution, parent and
guardian of democracy, really means. You may disagree
with the few judgments I have reported in his name; if I told
you more of his career on Olympus you would probably dis-
agree with more. But if Hercules had renounced the respon-
sibility I have described, which includes the responsibility to
decide when he must rely on his own convictions about his
nation’s character, he would have been a traitor not a hero of
judicial restraint.



. ELEVEN .

LAW BEYOND LAW

LAW WORKS ['TSELF PURE
Can Integrity Be Impure?

Sentimental lawyers cherish an old trope: they say that law
works itself pure. The figure imagines two forms or stages of
the same system of law, the nobler form latent 1n the less
noble, the impure, present law gradually transforming itself
into its own purer ambition, haltingly, to be sure, with slides
as well as gains, never worked finally pure, but better in each
generation than the last. There is matter in this mysterious
image, and it adds to both the complexity and the power of
law as integrity,

Can that conception recognize a purer form of the law we
have? Here is an argument that 1t cannot. The actual, pres-
ent law, for Hercules, consists in the principles that provide
the best justification available for the doctrines and devices
of law as a whole. His god is the adjudicative principle of in-
tegrity, which commands him to see, so far as possible, the
law as a coherent and structured whole. There seems no
room in this picture for the idea of law made more coherent,
purer, than it actually is. If it is possible to make the system
more coherent, then this more coherent system is the actual,
present law, so once Hercules has worked out what the law
now is, there can be no purer law latent within it. Law as in-
tegrity (we might say) is the idea of law worked pure.

This is too crude: the sentimental distinction does have a
place within law as integrity. Our concept of law ties law to
the present justification of coercive force and so ties law to
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adjudication: law is a matter of rights tenable in court. This
makes the content of law sensitive to different kinds of insti-
tutional constraints, special to judges, that are not necessar-
ily constraints for other officials or institutions. When judges
interpret legal practice as a whole, they find reasons of differ-
ent sorts, specifically applying to judges, why they should not
declare as present law the principles and standards that
would provide the most coherent account of the substantive
decisions of that practice.

Strict doctrines of precedent, which require some judges to
follow past decisions of other judges even when they think
these are mistaken, are a familiar instance. Recall an exam-
ple I used earlier: the Housc of Lords continues to exempt
barristers from hability for negligence in certain circum-
stances. Integrity condemns this special treatment, and Par-
liament, out of integrity, should repeal it.'! But a lower
English court cannot because precedent forbids. Strict prece-
dent varies from jurisdiction to jurisdiction, and the highest
courts are ordinarily exempt. But legislative supremacy is
another institutional constraint, and this normally embraces
all courts. If a judge is satisfied that a statute admits of only
one interpretation, then, barring constitutional impediment,
he must enforce this as law even if he thinks the statute in-
consistent in principle with the law more broadly seen.” He
may think that the legislature ought to repair the inconsis-
tency by further legislation, not only or necessarily out of a
sense of justice, but because the legistature is also a guardian
of integrity. But that will not affect what the law 1s for him.

If Hercules had decided to ignore legislative supremacy
and strict precedent whenever ignoring these doctrines
would allow him to improve the law’s integrity, judged as a
matter of substance alone, then he would have violated in-
tegrity overall. For any successful general interpretation of
our legal practice must recognize these institutional con-
straints. Other judicial constraints are less doctrinal and
more a matter of different aspects of a judge’s sense of due
process in court. Lord Hercules might think that exempting
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barristers from the general rules of negligence law 1s inde-
fensible, and he might know he has the technical power to
overrule the precedents protecting lawyers in that way. But
he might also believe it would be wrong suddenly to impose
liability on a particular barrister for acts in the past if no
court had previously signaled any change, because that bar-
rister would have been unlikely to insure himself against
such liability. Hercules would then perhaps consider chang-
ing the law prospectively only, in the way we imagined a
pragmatist judge might in Chapter 5. But British practice 1s
largely innocent of that device, and he might settle for find-
ing some other way of warning barristers through his opin-
ion of changes to come.” Justice Hercules might think that
the best interpretation of the equal protection clause outlaws
distinctions between the rights of adults and those of chil-
dren that have never been questioned in the community,
and yet he might think it would be politically unfair, in the
sense distinguished in Chapter 3, for the law to impose that
view on a community whose family and social practices ac-
cepted such distinctions as proper and fundamental. I do not
mean that Hercules would always, in these sorts of cases, ac-
cept substantive inconsistency to keep faith with more proce-
dural principles, but only that the complex character of
adjudication makes it inevitable that he sometimes would.

The principle of local priority of interpretation we met in
Chapter 8 is another, more subtle kind of constraint that can
now be seen as functionally related to the institutional con-
straints just noticed. If a judge who accepts law as integrity
finds that two interpretations each fit the area of his immedi-
ate concern well enough to satisfy his interpretive con-
straints, he will expand the range of his study in a series of
concentric circles to include other areas of law and then de-
termine which of the two better fits the expanded range. But
he will normally respect the priority of the department of
law in which his immediate problem arises; he will severely
mark down some principle as an eligible interpretation of ac-
cident law if it uproots that department of law, even if it fits
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other departments well. The topology of departments is, as
we saw, part of his interpretive problem, and his judgments
about the boundaries of departments may be controversial
and will in any case change as law develops. But special
constraints apply to his judgments about boundaries: they
must in principle respect settled professional and public
opinions that divide law into substantial areas of public and
private conduct.

Integrity and Equality

We can capitalize on earlier discussions to show the cumula-
tive power of these various constraints, each of which ap-
peals to integrity of process to check substantive integrity.
In Chapter 8 Hercules decided that a large part of the law of
unintended injury in his jurisdiction can be seen as express-
ing the conception ol equality he thinks best from the stand-
point of abstract justice, which is resource egalitarianism,
and he therefore adopted that conception in constructing his
interpretation of these parts of the law. In Chapter 10 he
quickly rejected the suggestion that this conception of equal-
ity (or any other) 1s made mandatory on states by the equal
protection clause of the Fourteenth Amendment. He would’
have to concede, moreover, that both state and nation fall
very far short of what equality of resources, in even its prac-
tical elaboration, would require by way of the distribution of
wealth, although some of the redistributive programs Con-
gress and many states have adopted are steps in that di-
rection. This concession does not threaten his view about the
best interpretation of unintended injury law, because no
other conception of equality fits that law nearly as well and
no other would provide any better fit with the tax and redis-
tributive programs that equality of resources fits only imper-
fectly.

So he must settle for an account of equality and law that is
less elegant and uniform than he might have hoped. Equal-
ity of resources is his key to the law of accidents and other
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forms of unintended damage. But he cannot appeal to the
Constitution to order Congress or state legislatures to adopt
the economic and redistributive programs that equality of
resources demands. Nor, given the various constraints he ac-
cepts about how far he is free to read statutes to promote his
view of justice, can he read into welfare and taxation
schemes provisions equality of resources would approve. Po-
litical integrity as well as justice would have been better
served, he thinks, if national and local governments had
more consistently accepted equality of resources as the goal
of their economic programs. But he would violate integrity
himself if he were to ignore the decisions they actually made.

Inclusiwe and Pure Integrity

Law as integrity therefore not only permits but fosters differ-
ent forms of substanttve conflict or tension within the overall
best interpretation of law. We are now in a position to ex-
plain why. We accept integrity as a distinct political ideal,
and we accept the adjudicative principle of integrity as sov-
ereign over law, because we want to treat ourselves as an as-
sociation of principle, as a community governed by a single
and coherent vision of justice and fairness and procedural
due process in the right relation. We have already noticed
that these three component virtues—fairness and justice and
process—sometimes conflict. Hercules 1s prevented from
achieving integrity viewed from the standpoint of jusoce
alone—coherence in the substantive principles of justice that
flow throughout his account of what the law now s De-
cause he has been seeking a wider integrity that gives eflect
to principles of tairness and procedural due process as well.

Justice, we sald, Is a matter of the right outcome of the po-
litical system: the right distribution of goods, opportunities,
and other resources. Fairness 1s a matter of the nght struc-
ture for that system, the structure that distributes influence
over political decisions in the right way. Procedural due pro-
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cess 1s a matter of the right procedures for enforcing rules
and regulations the system has produced. Legislative su-
premacy, which obliges Hercules to give effect to statutes
even when these produce substantive incoherence, is a mat-
ter of fairness because it protects the power of the majority to
make the law it wants. Strict doctrines of precedent, the
practices of legislative history, and local priority are largely,
though in different ways, matters of procedural due process
because they encourage citizens to rely on doctrinal pro-
nouncements and assumptions that it would be wrong to be-
tray in judging them after the fact.

We can consolidate this explanation by drawing a new
distinction, between two levels or kinds of integrity. The ad-
Judicative principle that governs our law enforces incluswe in-
tegrity: this requires a judge to take account of all the
component virtues. He constructs his overall theory of the
present law so that it reflects, so far as possible, coherent
principles of political fairness, substantive justice, and proce-
dural due process, and reflects these combined in the right
relation. The qualification “so far as possible” acknowledges
what we have just been noticing, that proper attention to
one of these virtues in an overall account of law will some-
times force compromise in the level of integrity that can be
achieved in another. Hercules must fold back, into his calcu-
lations about what the law is, the best interpretation of his
community’s principles of fairness, which define his own
powers against those of other institutions and officers, and its
principles of due process, which are made pertinent by the
fact that judgments of law are predicate for backward-look-
ing attribution of blame and responsibility. So he must give
effect to statutes that pull against substantive coherence and
to precedents and local priorities that stand in the way of
consistency over different departments of law. He will there-
fore be aware of a different, more abstract calculation: pure
integrity abstracts from these various constraints of fairness
and process. It invites him to consider what the law would be
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if judges were free simply to pursue coherence in the princi-
ples of justice that flow through and unite different depart-
ments of law.

We bow to justice, among the political virtues, by creating
for it a special form of integrity. But the honor is not arbi-
trary. The concrete consequences of fairness and procedural
due process are much more contingent than those of justice,
and they are often matters of regret. We hope that our
legislature will recognize what justice requires so that no
practical conflict remains between justice and legislative su-
premacy; we hope that departments of law will be rear-
ranged, in professional and public understanding, to map
true distinctions of principle, so that local priority presents
no impediment to a judge seeking a natural flow of principle
throughout the law.

Our root ambition of treating ourselves as a community of
principle itself recommends a special role for justice. Citizens
of such a community aim to be governed justly and fairly
and with due process, but the three component virtues have
different meaning for them even as ideals. Fairness and due
process are both, though in different ways, tied to specific
institutions within the community. They assign different re-
sponsibility to different ofhicials differently placed. Justice,
on the contrary, 1s a matter of what the community personi-
fied, abstracting from institutional responsibilities, ought it-
self to achieve. So there is practical importance in isolating
the question of what integrity both permits and requires seen
from the standpoint of justice alone. For that question marks
an agenda for the community as a whole, as prior to and
shaping further questions about what institutional decisions
would be necessary to achieve this.

We can now dissolve the figure sentimental lawyers cele-
brate, of law within and beyond law. The law we have, the
actual concrete law for us, is fixed by inclusive integrity.
This is law for the judge, the law he is obliged to declare and
enforce. Present law, however, contains another law, which
marks out its ambitions for itself; this purer law is defined by
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pure integrity. It consists in the principles of justice that offer
the best justification of the present law seen from the per-
spective of no institution in particular and thus abstracting
from all the constraints of fairness and process that inclusive
integrity requires. This purified interpretation speaks, not to
the distinct duties of judges or legislators or any other politi-
cal body or institution, but directly to the community per-
sontfied. It declares how the community’s practices must be
reformed to serve more coherently and comprehensively a
vision of social justice it has partly adopted, but it does not
declare which officer has which office in that grand project.

Present law gropes toward pure law when modes of deci-
ston appear that scem to satisfy fairness and process and
bring law closer to its own ambition; lawyers declare opti-
mism about this process when they say that law works itself
pure. The optimismi may be misplaced. A skeptical story
seems better to some critics of our law: they predict the tri-
umph of entropy instcad, of law losing its overall substantive
coherence in the chaos produced by selfish and disparate
concentrations of political power. Which attitude—pessi-
mism or optimism—is wise and which foolish? That depends
on energy and imagination as much as foresight, for each at-
titude, if popular enough, contributes to its own vindication.

LAW’S DREAMS

The courts are the capitals of law’s empire, and judges are its
princes, but not its seers and prophets. It falls to philoso-
phers, if they are willing, to work out law’s ambitions for it-
scll, the purer form of law within and beyond the law we
have. We found in the common law of accident a conception
of equality which, if allowed to run freely across the Ameri-
can political and economic structure, to its natural limits,
would require dramatic changes in the distribution of prop-
erty and other resources generally. We can find other foot-
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holds of that conception of equality in other departments of
the law. We can cite, for example, the sporadic, sometimes
retreating, but overall forward progress of redistribution to-
ward handicapped people and those who are unlucky in
other respects, and we can argue that this overall develop-
ment is better explained by equality of resources than by
other conceptions of what it means to treat people as equals.
We favor this conception ourselves; now we claim that it is
the goal of law purified, the community’s star in its search
for integrity seen from the standpoint of justice alone. What
kind of argument have we begun?

Another philosopher of our law holds up a contrary, com-
peting vision. He sees law purtfied as law more thoroughly
uttlitarian in an unrestricted sense, more consistently and ac-
curately devoted to maximizing the uncritical satisfaction of
people’s overall preferences. Another describes 2 more com-
munitarian vision; this supposes law purified of individual
rights that corrupt the community’s sense, which this vision
endorses, that the only good is communal good, that lives are
best lived under shared standards of what lives are best. We
cannot defeat these other visions by measuring out and
comparing the tracts of law that fit ours and theirs. None fits
well enough to dominate present law overall; all fit well
enough to claim a base within i1t. The argument must now
move to the plane of abstract political morality; it must
move toward arguments of utopian theory. But the argu-
ment still belongs to law, at least in an attenuated sense, be-
cause each contestant begins by establishing a contemporary
shadow of the future he celebrates. (Neither a Marxist nor a
fascist could find enough present law distinctively explained
by his political philosophy to qualify for the contest.) The
connection with ordinary legal argument, though atten-
uated, is crucial because it gives the philosophical argument
a distinct yet complementary role in the larger politics of
law.

Each of the contesting philosophies uses and respects in-
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tegrity, and the values that support 1t, in this way. Each
proposes to show how law can develop in the direction of
justice while preserving integrity stage by stage. Each claims
that his vision could be secured by the community advanc-
ing through a series of steps, none of which would be revolu-
tionary, each of which would build on and take its place
within the structure already in place. We observed this pro-
cess from an external, historical point of view in our initial
survey of the development of law over time in Chapter 3,
and also in rejecting the claim in Chapter 4 that law is
mainly a matter of convention. [ said that although the con-
tent of law will be very different in one period than in an-
other, nevertheless in a flourishing legal system even
important changes can be seen as flowing from the law in
place, enriching that law, changing its base, and so provok-
ing further change.

So utopian legal polities is, in that broad way, law sull. Its
philosophers ofler large programs that can, if they take hold
in lawyers’ imagination, make its progress more deliberate
and reflective. They are chain novelists with epics in mind,
imagining the work unfolding through volumes i1t may take
generations (0 write. In that sense cach of their dreams is al-
ready latent in the present law; each dream might be law’s
future. But the dreams are competitive, the visions are differ-
ent, choices must be made—large choices by statesmen in
high judicial and legislative office, smaller choices by those
whose decisions are more circumscribed and immediate. No
coherent program may take hold for long enough among
enough people; we may be left in the hands of law’s cunning
after all, which is only another name for the ability of good
judges to impose whatever order they can, as Hercules had
to do in the chapters before this one, on a historically hap-
hazard process. But philosophers are part of law’s story even
then, even when they disagree and no vision wins a domi-
nant constituency for long, for their arguments even then re-
mind the profession of the pressure of law beyond law, that
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the imperatives of integrity always challenge today’s law
with the possibilities of tomorrow’s, that every decision in a
hard case 1s a vote for one of law’s dreams.

EPILOGUE; WHAT IS LAW?

Law is an interpretive concept. Judges should decide what
the law is by interpreting the practice of other judges decid-
ing what the law 1s. General theories of law, for us, are gen-
eral interpretations of our own judicial practice. We rejected
conventionalism, which finds the best interpretation in the
1dea that judges discover and enforce special legal conven-
tions, and pragmatism, which finds it in the different story of
judges as independent architects of the best future, free from
the inhibiting demand that they must act consistently in
principle with one another. I urged the third conception, law
as integrity, which unites jurisprudence and adjudication. It
makes the content of law depend not on special conventions
or independent crusades but on more refined and concrete
interpretations of the same legal practice it has begun to in-
terpret.

These more concrete interpretations are distinctly legal
because they are dominated by the adjudicative principle of
inclusive integrity. Adjudication is different from legislation,
not in some single, univocal way, but as the complicated
consequence of the dominance of that principle. We tracked
its impact by acknowledging the stronger force of mtegrity
in adjudication that makes it soveretgn over judgments of
law, though not inevitably over the verdicts of courts, by no-
ticing how legislation invites judgments of policy that adju-
dication does not, by observing how inclusive integrity en-
forces distinct judicial constraints of role. Integrity does
not enforce itself: judgment is required. That judgment is
structured by different dimensions of interpretation and dif-
ferent aspects of these. We noticed how convictions about fit
contest with and constrain judgments of substance, and how
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convictions about fairness and justice and procedural due
process contest with one another. The interpretive judgment
must notice and take account of these several dimensions; if
it does not, it is incompetent or in bad faith, ordinary politics
in disguise. But 1t must also meld these dimensions into an
overall opinion: about which interpretation, all things con-
sidered, makes the community’s legal record the best it can
be from the point of view of political morality. So legal
judgments are pervasively contestable.

That 1s the story told by law as integnity. I believe 1t pro-
vides a better account of our law than conventionalism or
pragmatism on each of the two main dimensions of interpre-
tation, so no trade-ofl between these dimensions i1s necessary
at the level ar which integrity competes with other concep-
tions. Law as integrity, that is, provides both a better fit with
and a better Jusufication of our legal practice as a whole. 1
argued the claim of justification by identifying and studying
integrity as a distinet virtue of ordinary politics, standing
beside and somectimes conflicting with the more familiar vir-
tues of justice and lairmess. We should accept integrity as a
virtue of ordinary politics because we should try to conceive
our political community as an association of principle; we
should amy at this because, among other reasons, that con-
ception of community offers an attractive basis for claims
of pohitical legitimacy in a community of free and indepen-
dent people who disagree about political morality and wis-
dom.

I argued the first claim—that law as integrity provides an
lluminating fit with our legal practice—by showing how an
ideal judge committed to law as integrity would decide three
types of hard cases: at common law, under statutes, and, in
the United States, under the Constitution. I made Hercules
decide the several cases [ offered as working examples in
Chapter 1, and my claims of fit can be checked by compar-
ing his reasoning with the kind of arguments that seemed
appropriate to tawyers and judges on both sides of those
cases. But tlus 15 too limited a test to be decisive; law stu-
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dents and lawyers will be able to test the illuminating power
of law as integrity against a much wider and more varned ex-
perience of law at work.

Have I said what law is? The best reply is: up to a point. I
have not devised an algorithm for the courtroom. No elec-
tronic magician could design from my arguments a com-
puter program that would supply a verdict everyone would
accept once the facts of the case and the text of all past stat-
utes and judicial decisions were put at the computer’s dis-
posal. But I have not drawn the conclusion many readers
think sensible. I have not said that there is never one right
way, only different ways, to decide a hard case. On the con-
trary, I said that this apparently worldly and sophisticated
conclusion is either a serious philosophical mistake, if we
read it as a piece of external skepticism, or itself a conten-
tious political position resting on dubious political convic-
tions if we treat it, as I am disposed to do, as an adventure in
global internal skepticism.

I described the nested interpretive questions a judge
should put to himself and also the answers I now believe he
should give to the more abstract and basic of these. I carried
the process further in some cases, into the capillaries as well
as the arteries of decision, but only as example and not in
more detail than was needed to illustrate the character of the
decisions judges must make. Our main concern has been to
identify the branching points of legal argument, the points
where opinion divides 1n the way law as tegrity promises.
For every route Hercules took from that general conception
to a particular verdict, another lawyer or judge who began
in the same conception would find a diflerent route and end
in a different place, as several of the judges in our sample
cases did. He would end differently because he would take
leave of Hercules, following his own lights, at some branch-
ing point sooner or later in the argument.

The question how far I have succeeded in showing what
law is is therefore a distinct question for each reader. He
must ask how far he would follow me along the tree of argu-
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ment, given the various interpretive and political and moral
convictions he finds he has after the reflection I have tried to
provoke. If he leaves my argument early, at some crucial ab-
stract stage, then [ have largely failed for him. If he leaves it
late, in some matter of relative detail, then 1 have largely
succeeded. I have failed entirely, however, if he never leaves
my argument at all,

What is law? Now [ offer a different kind of answer. Law is
not exhausted by any catalogue of rules or principles, each
with its own dominion over some discrete theater of behav-
ior. Nor by any roster of officials and their powers each over
part of our lives. Law’s empire is defined by attitude, not ter-
ritory or power or process. We studied that attitude mainly
in appellate courts, where it is dressed for inspection, but 1t
must be pervasive in our ordinary lives if it 1s to serve us well
even in court. It is an interpretive, self-reflective attitude ad-
dressed to politics i the broadest sense. It is a protestant at-
titude that makes cach citizen responsible for imagining
what his society’s public commitments to principle are, and
what these commitments require in new circumstances. The
protestant character of law 1s confirmed, and the creative
role of private decisions acknowledged, by the backward-
looking, judgmental nawure of judicial decisions, and also by
the regulative assumption that though judges must have the
last word, their word is not for that reason the best word.
Law’s attitude is constructive: it aims, in the interpretive
spirit, to lay principle over practice to show the best route to
a better future, keeping the right faith with the past. It is, fi-
nally, a fraternal attitude, an expression of how we are
united in community though divided in project, interest,
and conviction. That is, anyway, what law is for us: for the
people we want to be and the community we aim to have.
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1. WHAT IS LAW?

1. Brown v. Board of Fduc., 347 U.S. 486 (1954).

2. Priestley v. Foler |1837] 3 M. & W. 1.

3. See the Law Reform (Personal Injuries) Act 1948, 35 Hals-
bury’s Statutes of Frngland 148 (3rd ed.).

4. Attorney-General v. fonathan Cape Ltd. [1975] 3 All E. R. 484.

5. So do law school cxaminers marking examination papers.
Some people are made uncomfortable using “true” and “false™ in
this way, but they are happy to say that propositions of law can be
“sound” or “unsound,” or something of that sort, which for pre-
sent purposes comes to the same thing. Sce the discussion of skep-
ticism about law in Chapters 2 and 7.

6. 1 have i mind the legal “realists” discussed later in this
chapter, like Jerome Frank (Law and the Modern Mind [New York,
1949]), and the “critical legal studies” movement discussed in
Chapter 7 (see, generally, 38 Stanford Law Review 1-674 [1984],
symposium on critical legal scholarship).

7. See, e.g., Benjamin Cardozo, The Nature of the Judicial Process
especially at 165-80 {New Haven, 1g921).

8. These possibilities are discussed in Chapters g and 10.

g. Oliver Wendell Holmes, “The Path of the Law,” 10 Harvard
Law Revew {18g7).

to. Riges v. Palmer, 115 N.Y. 506, 22 N.E. 188 (188g).

1. ld. at 18g.

12. 'There are serious enough problems in this intermediate
principle, and we shall consider some of these in Chapter g.

13. Tennessee Valley Authority v. Hill, 437 U.S. 153 (1978). John
Oakley pointed out the value of this case as a leading example.

14. The Endangered Species Act of 1973, Pub. L. No. g3-205,
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sec. 7, 87 Stat. 884, 8g2 (codified as amended at 16 U.8.C. sec.
1536 [1982]).

15. The Endangered Species Act Amendments of 1978, Pub. L.
No. g5-632, 92 Stat. 3571 (codified as amended at 16 U.S.C. sec.
1536 [1982]).

16. Tennessee Valley Authority v. Hill, 437 U.S. 153, 185 (1978).

17. Id. at 1g6 (Powell, J. dissenting).

18. McLoughlin v. O’Brian [1983] 1 A.C. 410, reversing [1981]
Q.B. 599.

19. Marshall v. Lionel Enterprises Inc. [1972] O.R. 177.

20. Chadwick v. British Transport [1967] 1 W.L.R. gr2.

21. See, e.g., faffree v. Board of School Comm’rs, 554 F. Supp. 1104
(5.D. Ala. 1982) (district court judge refusing to follow Supreme
Court precedent), rev'd sub nom. faffree v. Wallace, 705 F.2d 1526
(rrth Cir. 1983), aff'd 6og S. Ct. 2479 (1985).

22. Practice Statement (Judicial Precedent) [1g66] 1+ W.L.R.
1234.

23. [1981] Q.B. 599.

24. [1983] 1 A.C. 410.

25. 163 U.S. 537 (1896).

26. Brown v. Board of Education, 347 U.S. (1954). The opinion
consolidated cases arising from segregated schools in Topeka,
Kansas; Clarendon County, South Carolina; Prince Edward
County, Virginia; and New Castle County, Delaware. See 347
U.S. at 486 n.1.

27. This phrase was used in a second opinton in the case decid-
ing matters of remedy. Brown v. Board of Education, 349 U.S. 294,
301 (1955}

28. See Charles Fairman, “Forward: The Attack on the Segre-
gation Cases,” 70 Harvard Laie Repien 83 (1gn0).

2g. It 1s sometimes said that the goal of the theores 1 call se-
mantic is not, as that name suggests, to develop theories about
what the word “law” means, but rather to lay bare the character-
istic and distinctive features of law as a social phenomenon. See,
e.g., Ruth Gavison, “Comments on Dworkin® in Papers of the Jeru-
salem Conference (forthcoming). But this contrast is itself a misun-
derstanding. The philosophers I have in mind, whose theories are
described in the following pages, recognize that the most distinc-
tive aspect of law as a “soctal phenomenon™ is that participants in
institutions of law deploy and debate propositions of law and
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think it matters, usually decisively, whether these are accepted or
rejected. The classical theories try to explan this central and per-
vasive aspect of legal practice by describing the sense of proposi-
tions of law—what these mean to those who use them—and this
explanation takes the form either of definitions of “law” in the
older style or accounts of the “truth conditions” of propositions of
law—the circumstances in which lawyers accept or reject them—
in the more modern style.

30. See ]J. L. Austin, The Province of furisprudence Determined
(H. L. A. Hart ed., New York, 1954) and Lectures in furisprudence
(5th ed. 1885). See also Jeremy Bentham, An Introduction to the Prin-
ciples of Morals and Legisiation (J. H. Barns and H. L. A, Hart eds.,
London, 1g970).

31. H. L. A. Hart, The Concept of Law (London, 1961).

32. For an excepuonally illuminating discussion of natural law
theories and delense of a modern version, see J. Finnis, Natura! Law
and Natural Rights (New York, 1980). '

33. See, c.g., Holmes, supra n. g.

34. See Hart, supra n. 31, at 12g-50, and “Positivism and the
Separation of Law and Morals,” 71 Harvard Law Review 593
(1958). Hart rclies on the distinction between core and penumbra
in explaining why judges must have discretion to repair gaps in
statutes, and then suggests that the master rule any community
uscs o dentily the extension of law 1s itself Jikely to bave a pen-
umbral area that can generate disputes in which “all that succeeds
1s success.”

35. See Svetlana Alpers, The Art of Describing 243-44 n. 37
(London, 1983), and material cited there.

2. INTERPRETIVE CONCEPTS

1. See my Taking Rights Seriously 101-5 (Cambridge, Mass. and
London, 1977), discussion of an unusual interpretive problem in a
chess tournament.

2. In what follows I assess this assumption, that creative inter-
pretation must be conversational interpretation, mainly by dis-
cussing an idea familiar to literary scholars: that interpreting a
work of literature means recapturing the intentions of its author.
But the assumption has a more general foundation in the philo-
sophical literature of interpretation. Wilhelm Dilthey, a German
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philosopher who was especially influential in shaping the debate
about objectivity in the social sciences used the word verstehen spe-
cifically to describe the kind of understanding we achieve in com-
ing to know what someone else means by what he says (this is a
sense of comprehension, we might say, in which understanding
someone involves coming to an understanding with him) rather
than to describe all possible ways or modes of understanding his
behavior or its mental life. (See Meaning in History: Dilthey’s Thought
on History and Society [H. P. Rickman trans. and ed., London,
1961].) He raised the question whether and how this kind of un-
derstanding is possible over cultural gaps; he found the key to this
problem in “historical” consciousness: the state of mind achieved
by rare and dedicated interpreters through reflection on the gen-
eral structure and categories of their own lives at so high a level of
abstraction that they can be supposed, at least as a methodologi-
cal hypothesis, to hold across time. The contemporary masters of
the continuing debate, like Gadamer and Habermas, take differ-
ent directions. Gadamer thinks Dilthey’s solution supposes the
Hegelian apparatus Dilthey was anxious to exorcise. (See H. G.
Gadamer, Truth and Method particularly 1g2-214 [Eng. trans.,
2nd ed., London, 1979].) He believes the Archimedian histori-
cal consciousness Dilthey supposed possible, free from what
Gadamer calls, in his special sense of the word, prejudices, 1s im-
possible, that the most we can hope to achieve i1s an “effective
historical consciousness” that aims not to look at history from
no point of view but to understand how our own viewpoint is in-
fluenced by the world we wish to interpret. Habermas criticizes
Gadamer, in turn, for the latter’s too-passive view that the di-
rection of communication 1s one way, that the interpreter must
strive to learn from and apply what he interprets on the assunip-
tion that he 1s subordinate 1o its author. Habermas makes the cru-
cial observation (which points in the dircction of constructive
rather than conversational interpretation) that interpretation
supposes that the author could learn from the interpreter. (See
Jurgen Habermas, 1 The Theory of Communicative Action [T.
McCarthy trans., Boston, 19g84].) The long debate continues, how-
ever, mainly dominated by the assumption I describe in the text,
that the only alternative to cause-and-effect understanding of so-
cial facts is conversational understanding on the model of verstehen.
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3. See W. V. O. Quine, Word and Obect 58-59 (Cambridge,
Mass., 1g60). The principle of charity is advanced and applied in

33

a different context in Wilson, “Substance without Substrata,” 12
Review of Metaphysics 521-39 (1959) .

4. See T. Kuhn, The Essential Tenswon: Selected Studies in Scientific
Tradition and Change 320-51 (Chicago, 1977); Kuhn, The Structure of
Scientific Revolution (2nd ed., Chicago, 1970); K. Popper, The Logic
of Scientific Discovery (New York, 1959).

5. See Gadamer, supra n. 2.

6. I owe this example to Thomas Grey.

7. Jonathan Miller emphasized the role of Jessica in his 1969
production.

8. This point is developed, in the context of interpreting stat-
utes and the Constitution, in Chapters g and 10. Sce also Taking
Riphts Serionsty, chap. 5, and my A Matter of Principle chap. 2 (Cam-
bridge, Mass., 1985).

g. Stanley Cavell, Must We Mean What We Say? chap. 8 (New
York, 196g). Compare Gadamer supra n. 2, 39-55.

1o. Cavell, supra n. g, at 228-29.

11. See IS, Ehot, *“I'radition and the Individual Talent,” Se-
lected Fysays (New York, 1g32).

12, Absent unusual eivewmstances. Imagine this sequence: a
critic insists that, although Fellini himself did not realize this as he
was [ihning, the right way to read La Strada is through the Philo-
mel story. Then the erttic adds that the film, so understood, is par-
ticularly banal. We are left with no sense of why he claims the
reading he does. I do not mean that every kind of activity we call
interpretation aims to make the best of what it interprets—a “sci-
entific” interpretation of the Holocaust would not try to show
Hitler’s motives in the most attractive light, nor would someone
trying to show the sexist effects of a comic strip strain to find a
nonsexist reading—but only that this 1s so in the normal or para-
digm cases of creative interpretation. Someone might set out to
dhiscredit a writer, of course, by trying to show the latter’s work in
the worst not the best hight, and he will naturally present his case
as an interpretation, as a claim about what that writer’s work
“really 15,7 I he really does believe that no more favorable inter-
pretation flits equally well, then his argument falls under my de-
scription. But suppose he does not, and is suppressing a more
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attractive reading that is also eligible given the text. In that case
his strategy is parasitic on the normal description, because he will
succeed only if his audience is unaware of his true aims; only if
they believe he has tried to produce the best interpretation that
fits.

13. Gadamer, supra n. 2.

14. Habermas observes that social science differs from natural
science for just that reason. He argues that even when we discard
the Newtonian view of natural science as the explanation of the-
ory-neutral phenomena, in favor of the modern view that a scien-
tist’s theory will determine what he takes the data o be, an
important difference nevertheless remains between natural and
social science. Social scientists find their data already pre-inter-
preted. They must understand behavior the way i1t is already un-
derstood by the people whose behavior it 1s; a social scientist must
be at least a “virtual” participant in the practices he means to de-
scribe. He must, that is, stand ready to judge as well as report the
claims his subjects make, because unless he can judge them he
cannot understand them. (See Habermas, supra n. 2, at 102-11.) I
argue, in the text, that a social scientist attempting to understand
an argumentative social practice like the practice of courtesy (or,
as I shall claim, law) must therefore participate in the spirit of its
ordinary participants, even when his parttcipation is only “vir-
tual.” Since they do not mean to be interpreting each other in the
conversational way when they offer thewr views of what courtesy
really requires, neither can he when he offers his views. His inter-
pretation of courtesy must contest theirs and must therefore be
constructive interpretation rather than conversational mterpreta-
tion.

15. The idea Ofa. SOCiaI 410 gl‘()lll) (:[)I]S('illll.‘il‘l('.‘iﬁ seems Lo ()[[‘(.‘I' il
escape from a serious difticulty that s widely thought 1o threaten
the possibility of conversational interpretadion across cultures and
times. How can we hope 1o understand what someone wrote or
thought in a different culture long ago, or what his social practices
and institutions meant to him? We cannot understand him unless
we see the world as he does, but we cannot escape seeing it the way
we already do, the way caught up in our own language and cul-
ture, and from that peint of view his claims may seem silly and
unmotivated. (For a version of this argument in a legal context,
see Robert Gordon, “Historicism in Legal Scholarship,” go Yale
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Law Journal 1017, 1021 [1981].) We cannot hope to grasp what
caste means to people none of whom are troubled by it, any more
than we can understand someone who says he is in pain and not
only doesn’t mind but doesn’t see why anyone should. If we can
accept, however, that cultures and ages can have a kind of endur-
ing consciousness, and that history itself has its own embracing
mental ltfe, people of one period can hope to understand people of
another because they all participate in a common consciousness
with enduring meanings they share. This ambitious idea abstracts
from the conversational acts of particular people, expressing their
individual interests and assumptions, into purposes and motives of
larger social units, ultimately of life or mind itself.

[ cannot discuss here cither the ontology of group spirit or the
validity of the suggestion that group spirit offers a solution to the
problem of cultural isolation. (See the citations to Dilthey, Ga-
damer, and Habermas, supra n. 2.) It is worth noticing, however,
that the problem is vicious and threatening only if conversational
interpretation rather than constructive interpretation is in ques-
tion. When it is appropriate to take the interpretive attitude I de-
scribe in the text toward some diflerent culture (see the discussion
of foreign and wicked legal systems in Chapter 3, for example) we
try to understand 1t not conversaticnally but making of it the best,
given our purposes and convictions, it can be. If we think that goal
requires us to discover or adopt the actual convictions, which
might not be ours, of historical actors, the problem of isolation re-
mains, We may not be able sensibly to attribute to Shakespeare
even the relatively abstract intention of arousing, among his con-
temporaries, a particular complex reaction to Shylock. But these
problems, when they are serious, become reasons for tailoring the
demands of constructive interpretation to what we can achieve, to
finding some dimension of value in theater that allows us to make
the best we can of The Merchant of Venice (or the Germanic anteced-
ents of the common law) without doubtful speculation about
states of mind closed off 10 us by cultural barriers. For in con-
structive interpretation historical intentions are not the constitu-
ttve loundations of interpretive understanding. Failure to retrieve
them is not an interpretive disaster, because there are other ways,
and often much better ways, of inding value in traditions we have
joined.

16. For an extended discussion of this distinction, and of cre-
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ative interpretation more generally, see Dworkin, “Law as Inter-
pretation,” in The Politics of Interpretation 287 (W. J. T. Mitchell
ed., Chicago, 1983); S. Fish, “Working on the Chain Gang: Inter-
pretation in Law and Literature,” 60 Texas Law Review 973
{1982); Dworkin, “My Reply to Stanley Fish (and Walter Benn
Michacels): Please Don’t Talk about Objectivity Any More,” in
The Politics of Interpretation, at 287%; S. Fish, “Wrong Again,” 62
Texas Law Review 299 (1983). The Dworkin articles are reprinted,
though the second is altered and abbreviated, in A Matter of Princi-
ple chaps. 6 and 7.

17. We might summarize these three stages in the observation
that interpretation seeks to establish an equilibrium between the
preinterpretive account of a social practice and a suitable justifi-
cation of that practice. I borrow “equilibrium” from Rawls, but
this account of interpretation is different from his account of rea-
soning about justice. He contemplates equilibrium between what
he calls “intuitions” about justice and a formal theory uniting
these intuitions. See John Rawls, 4 Theory of fustice 20-21, 48-50
(Cambridge, Mass., 1971). Interpretation of a social practice seeks
equilibrium between the justification of the practice and its post-
interpretive requirements.

18. For an important attempt to provide “defining features” of
a legal system, see Joseph Raz, The Concept of a Legal Sysiem (2nd
ed., Oxford, 1980).

1g. See Derek Parft’s excellent Reasons and Persons {Oxford,
1984} on the identity of communities and-—more controver-
sially—personal identity.

20. Justice and other higher-order moral concepts are interpre-
tive concepts, but they are much more complex and interestng
than courtesy, and also less usclul as an analogy 1o law. 'The most
important difference between justice and courtesy, mi this context,
lies 1n the latent global rcach of the {former. People in my imagi-
nary community use “courtesy’’ to report thewr interpretations of a
practice they understand as local to them. They know that the
best interpretation of their own practice would not necessarily be
the best of the comparable practice of any other community. But
if we take justice to be an interpretive concept, we must treat dif-
ferent people’s conceptions of justice, while inevitably developed
as interpretations of practices in which they themselves partici-
pate, as claiming a more global or transcendental authority so
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that they can serve as the basis for criticizing other people’s prac-
tices of justice even, or especially, when these are radically differ-
ent. The leeways of interpretation are accordingly much more
relaxed: a theory of justice is not required to provide a good fit
with the political or social practices of any particular community,
but only with the most abstract and elemental convictions of each
interpreter. (For a recent discussion of the differences between jus-
tice and law in this respect, see A Matter of Principle chap. 10, and
my exchange with Michael Walzer, New York Review of Books, Apr.
14, 1983.) Justice is special in another way. Since it is the most
distinctly political of the moral ideals, it provides a natural and fa-
miliar element in interpretation of other social practices, Interpre-
tations of law, as we shall see, often appeal to justice as part of the
point they deploy at the interpretive stage. Interpretations of jus-
tice cannot themselves appeal to justice, and this helps to explain
the philosophical complexity and ambition of many theories of
justice. For once justice 1s ruled out as the point of a fundamental
and pervasive political practice, it is natural to turn for a justifica-
tion to wmitially nonpolitical ideas, like human nature or the the-
ory of the self, rather than to other political ideas that seem no
more important or fundamental than justice itself.

21, But the fact that Marx’s political theory is so plainly not
captured by thus statement of the concept explains his own ambiv-
alence, and the mnbivalence of his students and critics, whether to
count his theory as a theory of justice. For an intriguing account,
see Stephen Lukes, Marxism and Morality (London, 1985).

22. Since even the preinterpretive stage requires interpretation,
these boundaries around the practice are not precise or secure. So
we disagree about whether one can be unjust to animals, or only
cruel, and about whether relations between groups, as distinct
from individuals, are matters of justice.

23. Some critics who are generally enthusiastic about this pic-
ture of interpretation try to meliorate its skeptical thrust. They
rely on the idea that “critical communities” commonly develop
“conventions” about what counts as a good or bad interpretation
of a particular text, and they say that these conventions give indi-
viduals a sense of a constraint outside themselves, and therefore of
a discovery, when they come to see the implications of these con-
ventions for a particular work of art. See Stanley Fish, Is There a

Text in This Class? (Cambridge, Mass., 1g80). But this “solution™ is
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deceptive. We shall see in Chapter 4 that the idea of a convention
is itself somewhat mystertous; in the present use it is lame as well.
Can professtonal colleagues be thought to share a convention
about the best way to read Paradise Lost, for example, when they
disagree about what is the best way? If we concede that in that
case they do not share a convention—that colleagues can belong
to very different interpretive “communities” even though their of-
fices are facing across a hall—then we still leave unexplained how
someone can think his interpretation better than that of a col-
league who belongs to a different community. For in that casc he
believes, not just that the conventions of the two communities are
different, but that those of his community are better, the right
ones to use. So the idea of conventions and professional commu-
nities is no help, and we must confront the bold position that there
is “no right answer” to the question of how Paradise Lost should be
read, that there are only different interpretations, not better and
worse ones.

24. See, e.g., Moraltty and Objectivity (Ted Henderich ed., Lon-
don, 1985); Bernard Williams, Ethics and the Limits of Philosophy
(Cambridge, Mass., 1985); and Thomas Nagel, The View from No-
where (forthcoming).

25. See A Matter of Principle chaps. 5, 6 and 7.

26. If 1 held the contrary view and said I really did think the su-
periority of rum raisin was an objective fact of the matter and not
just my subjective taste, that 1 was describing a property of the ice
cream itself, not just of my preferences, you would disagree, but
our disagreement would not be some second-order disagreement
about the possibility of sound aesthetic claims. It would be a con-
test between two aesthetic styles or attitudes: my silly view, that
everyone has a reason to value the experience ol mon raisin,
whether or not he enjoys that experience, and your more attrac-
tive (internal) skepticism that ice cream can have acsthetic value
of that sort. You would think, not that 1 have a defective on-
tology because I think ice cream contains value the way it does
cream and sugar, but that [ have a defective sensibility, that I
have no understanding of the character of a genuine aesthetic
experience.

27. When someone has a belief or conviction 1t makes sense to
ask for its pedigree, that is, to ask for an explanation of how he
came to hold it. Some explanations assume, in some part of the
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story they tell, the truth of the belief or conviction, and if an ex-
planation of this sort is accepted, the fact of the belief is itself evi-
dence of its truth. If we can explain people’s belief that grass is
green only 1n some way that assumes that grass is green—for ex-
ample, by explaining that they have seen green grass—then, ob-
viously, the common belief is evidence of the fact. Butif everyone’s
beliefs about some matter can be explained in some way that does
not presuppose the fact, then the fact of the belief is not evidence
of its truth. We think we can fully explain people’s belief in
witches, for example, by describing their superstitions; our expla-
nation, no matter how far continued, would never appeal to any
actual encounters people have had with witches. If so, then the
fact that some people believe in witches is no evidence for their
existence.

Somcone might compose an internally skeptical argument
about morality that begins in that observation. He argues that we
can explain the fact that people hold moral beliefs without as-
suming the existence of special morat facts that have caused these
behiefs. Qur moral beliefs, he says, are caused not by encounters
with special facts but by developing within a particular culture;
this explains why people from different cultures hold different
convictions. This plausible causal story, however, so far shows only
that the fact of our moral beliefs is no evidence for their soundness,
and that is hardly surpnsing. No one but the most enthusiastic
cgotist thinks the fact that he holds a particutar moral opinion is
itself an argument for that opinion. In any case, no one should be
much troubled by being forced to abandon that view, for he
abandons at most only one argument for the soundness of his
moral opinions, leaving in place all the arguments he would any-
way be tempted to make. The skeptic must show, not just that our
moral convictions can be fully explained in ways that make no ref-
erence to any causal moral properties in the universe, but that the
form the best explanation of our convictions takes in itself casts
doubt on them.

Under certain circumstances discovering how we came to be-
licve something does make us doubt it, but this is because we dis-
cover something we recognize as a defect in our method of
mstruction. If [ had learned all my medieval history from a book 1
later discover was a work of popular fiction I would doubt every-
thing I thought I knew. But just the bare fact that my moral
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convictions would be different had [ been raised very differently or
in very different times does not in itself show any defect in the cul-
ture and training and processes of reflection and observation that
finally produced the convictions I now have. It may—it should—
make me cautious about these convictions, force me to ask
whether [ have any genuine reasons for thinking as I do. It may
lead me to notice connections between my community’s moral as-
sumptions and its structures of economic and other power, and
noticing these connections might weaken the hold my convictions
formerly had on me. All these are possible consequences of my
coming to see that I am a creature of culture, but they are conse-
quences of seeing more than just this, and more is necessary if the
insight is to finish in any sort of internal skepticism.

The argument from causation I just described is often thought a
good argument for some form of external skepticism. (See Wil-
liams, supra n. 24. The relevance of the causal argument to moral-
ity is undercut, however, by the fact that, if we believe slavery is
wrong, we cannot imagine a world different from ours only in the
single respect that slavery is not wrong.) But we are not concerned
with the merits of external skepticism here. We are concerned with
objections to the common view that one moral conviction may be
better than, not merely different from, others it contradicts, that it
may be the right answer and they wrong answers. The text argues
that that view is itself a moral view, that it is an essential part of
the moral convictions it inhabits. A moral view can be damaged
only by moral argument. So the skepticism we fear is internal
skepticism, and the argument from causation, by itseif, has no ter-
ror. | know that my opinions would be differcnt if I had lived in
very different times. But I think the convictions 1 have better as
well as different, and no causal explanation can force me (o aban-
don that view, though of course a moral argament mghu.

3- JURISPRUDENCE REVISITED

1. The most systematic discussion of criteria essential to the ex-
istence of a legal system is found in Joseph Raz, The Concept of a
Legal System (2nd ed., Oxford, 1980).

2. A classic of jurisprudence argues that statutes are not law.

J. C. Gray, The Nature and Sources of the Law (Boston, 1go2).
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3. Some legal theories that are not, on the surface, claims about
why law justifies state coercion nevertheless depend on or presup-
pose such claims. In Chapter 4 I try to show how familiar forms of
legal positivism become more interesting when they are under-
stood not as semantic theories but as interpretations resting on the
claim that collective force is justified only when it conforms to
conventional understandings. 1 have elsewhere tried to show how
Hart’s version of positivism, in particular, grows out of his convic-
tion that special legal conventions, broadly accepted throughout
the community, cure defects in the organization of political coer-
cion that would be inevitable without these conventions. See “A
Reply to Critics” in Ronald Dwoerkin and Contemporary Jurisprudence
(Marshall Cohen ¢d., New Yerk and London, 1984). Joseph Raz
has recently developed a version of positivism, however, that ex-
plicitly denies any reliance on political convietions of any sort,
(See Raz, “Authority, Law and Morality,” in 68 The Momst 295
[July 1g85]).) e msists that any adequate account of the proper
grounds of law must ¢xplain how law can serve as an authority,
and he defines authority in such a way that people cannot accept
law as an authority unless their tests for law wholly exclude
judgments of political morality. He believes what he calls the
“sources” thesis, that the grounds of law must be exclusively
factual, follows from that assumption and definition. He is right
that any successful interpretation of our legal practice must recog-
nize and justify the common assumption that law can compete
with morality and wisdom and, for those who accept law’s au-
thority, override these other virtues in their final decision about
what they should do. (I do not mean that this assumption about
the authority of law is uncontroversial; legal pragmatism denies it,
as we shall see in Chapter 5.) But that condition can be met by a
theory that makes judgments of morality and wisdom part of the
grounds of law rather than law’s only grounds. Seo it can be met
by conceptions of law that reject the “sources” thesis, conceptions
like: those I described in Chapter 1, with reluctance, as moderate
“nitural law” theories. Raz thinks law cannot be authoritative
unless those who accept it never use their own convictions to decide
what 1t requires, even n this partial way. But why must law be
blind authority rather than authoritative in the more relaxed way
other conceptions assume? Some explanation i1s needed, and it will
not do to fall back on linguistic rules, to say that this is just what
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“law” or “‘authoritative” means under criteria for its application
educated lawyers and laymen all accept. Any plausible argument
must be an argument of political morality or wisdom, an argu-
ment showing why a practical distinction should be made be-
tween those justifications for coercion that are and those that are
not drawn from exclusively factual sources, and why only the for-
mer should be treated as law. I consider such arguments in Chap-
ter 4.

4. Though if I am right, they accept that concept as the right
plateau for argument about the nature of law, and so frame their
theories as skeptical on that plateau: they say, as a way of sum-
marizing their conception, that there is no law.

5. Not every sociologist or political theorist who talks of popu-
lar morality and moral traditions has these relatively simple ideas
in mind. Some mean to use the idea of a cultural mind I men-
tioned in the last chapter; others use an interpretive concept, in
our sense, so that a community’s moral traditions are not just a
matter of the attitudes or beliefs of particular people but of the
best interpretation of these. But it is the simpler, more reductive
idea I mean now to distinguish from the concept of law as just de-
scribed.

6. Hart argues that the choice between a narrow and a wide
concept of law should be made to facilitate moral reflection. See
H. L. A. Hart, The Concept of Law 206-7 (1961). We do better, for
that purpose, to refuse to make the choice at all, as a matter of
linguistic stipulation. See my remarks replying to Hart in Cohen
ed., supra n. 3, at 258-60.

7. For further discussion of the issues discussed in the last sev-
eral paragraphs, see Cohen ed., supra n. 3 at 2506 6o.

4. CONVENTIONALISM

1. The version of conventionalism [am describing here, which I
later call “‘strict” conventionalism, may be more complex than the
form in which I state it. For a society may have further legal con-
ventions specifying how judges must decide cases when no law-
making institution has decided the issue in play: for example, a
convention that judges must decide in whatever way they believe
the legislature would if the issue were before 1t. But a society will
run out of further conventions of this sort at some point, and then
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strict conventionalism must allow judges the discretion described
in the text.

2. Austin’s idea that law is rooted in a general habit of obedi-
ence, for example, is easily restated as an interpretation or specifi-
cation of the idea that law is rooted in convention. This fact is
obscured by the familiar misreading, that Austin supposes habits
of obedience always to be the upshot of fear of a sanction. He is
careful not to take any general position about the psychological
springs of obedience; a general habit of obedience is enough to
generate law for Austin, even il this habit is based in fear; but a
habit developed out of love or respect for the sovereign would also
be enough. Austin’s account of convention 1n terms of habit is not
a fully satisfactory theory of convention, as Hart and others have
established. But it does not distort Austin’s theory to treat it as a
theory ol convention, however unsatisfactory we find it. Hart’s
version ol positivism is even more plainly conventional, for his rule
of recognition is a rule that happens to have been accepted by al-
most everyone, or at least by almost all judges and other lawyers,
no matter what the content of that rule may be. See H. L. A. Hart,
The Concepl of Law 97-107 (London, 1g61).

3. See David Lewis, Convention: A Philosophical Study {Cam-
bridge, Mass., 1969).

4. Soft conventionalism is suggested in the account of positiv-
ism given by Jules Coleman in “Negative and Positive Positiv-
ism,” 1 fournal of Legal Studies 139 (1982), reprinted in Ronald
Dworkin and Contemporary Jurisprudence 28 (Marshall Cohen ed., New
York and London, 1984). See also E. Philip Soper, “Legal Theory
and the Obligation of a Judge,” in the same book, particularly at
17-20 (law can depend on controversial judgments of morality if a
sovereign body declares that whatever 1s just s law), and David
Lyons, “Principles, Positivism and Legal Theory,” 87 Yale Law
Journal 415, 422 ff. (Jaw can depend on the correct though contro-
versial interpretation of a fundamental document drafted in
moral terms). As Coleman points out, Hart seems to reject the in-
terpretation of his views that Soper and Lyons assume.

5. see G, Erdlich, A Commentary on the Interpretation of Statutes
scc. 4 (1888) (citing both American and English cases); Suther-
land’s Statutory Construction sec. 46.07 (4th ed., Wilmette, Ill., 1985)
(plain meaning governs unless absurdity would result); P. Langan,
Maxwell on Interpretation of Statutes (12th ed., London, 196g)
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(same). See also John W. Johnson, ““The Grudging Reception of
Legislative History in U.S. Courts,” 1978 Detroit C.L. Review 413.
(I owe this reference to William Nelson.)

6. Conventionalism can intelligibly be proposed as an interpre-
tation of legal systems in autocratic or otherwise nondemocratic
countries, because the officials and even the general population of
such countries may sustain conventions that give autocratic power
to a small group or a single tyrant. In that case, if conventionalism
were accepted as the best interpretation, only the edicts of
that group or tyrant would be law. But conventionalism would
have much less appeal in such a society, because it would pro-
vide a less attractive account of why law so constituted justified
coercion. Some divine-right theory or, in a less theistic commun-
ity, a statist or goal-directed explanation would seem better.
So it 15 no accident that positivist theories, the semantic counter-
parts of conventionalism, were first developed and became most
popular in democracies. Bentham’s account of law, which Austin
popularized, seems at first sight a better fit with monarchies or
other communities with a readily identifiable “sovereign.” But
Bentham developed that theory when democratic ideals had
begun to be taken for granted, and the initial appeal of the theory,
at least, was egalitarian. His theory has always been more popular
in Britain and America than anywhere else.

7. One obvious exception is the practice of the Supreme Court
deciding constitutional cases in the United States. The people can
fundamentally alter the practice of the Court only through a con-
stitutional amendment. This does raise special probiems for demo-
cratic theory, which are considered in Chapter 1o.

8. Only “roughly,” because i some cases, [or procedural rea-
sons, the person or institution nonunaily i the position of the de-
fendant 1s really the “substantial” plamatl] that is, the person ask-

ing the state to intervenc. So we should say that unilateralism
provides that the substantial defendant must win unless the ex-
plicit extension of some legal convention entitles the substantial
plaintiff to win. Even in this more careful form, unilateralism
offers no recommendation when the distinction between substan-
tial plaintiff and substantial defendant breaks down, as when par-
ties dispute title to property that is not already in the possession of
one or the other or that no one could possess if the courts did not
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intervene in some way. But such cases are fairly rare; unilateralisin
would offer a decision in most hard cases.

g. Unilateralism would permit, however, a different kind of de-
cision: that Mr. O’Brian should win the present suit because there
is no established rule to the contrary, but that the judge should
declare a new rule for the future so that people in Mrs. McLough-
lin’s position can recover in later cases, since they can then appeal
to that new rule as having become part of the explicit extension
through his decision. Judges do occasionally decide in this way
when they are not simply making a new rule when none existed
but overruling a past rule on which the winning party might have
relied. This practice, called “prospective’” overruling, is discussed
further in Chapier 5.

10. Sce the discussion of the asymmetry of civil and criminal
law i Taking Reghts Seriously 100.

11, See, g, Bowie o, Cily of Columbra, 478 U.S. 347 (1964) . Brit-
ish courts have been far less solicitous, See Shaw v. Director of Public
Prosecutions [1962] A.C. 2z0.

12. Unilateralism would be even more effective in protecting
people against unanticipated state intervention if it always as-
signed the plaintiff the burden of proof on factual issues.

13. Compare G. Postema, “Coordination and Convention at
the Foundations of Law,” 11 fournal of Legal Studies 165 (1982).
Compare ¥. Hayek, Law, Legislation and Liberty (2 vols., Chicago,
1973, 1976).

14. See Lewis, supra n. 3.

5. PRAGMATISM AND PERSONIFICATION

1. See Guido Calabresi, A Common Law for the Age of Statutes
(Cambridge, Mass., 1982).

2. This case for pragmatism appealed to Jonathan Swift. Gul-
iver reported, “It is 2 maxim among these lawyers that whatever
hath been done before may legally be done again: and therefore
they Lake special care to record all the decisions formerly made
against common justice and the general reason of mankind. These,
under the name ol precedents, they produce as authorities to justify
the most imiquitous opinons.” Gulliver’s Travels bk. 4, chap. 5
{1726). 1 owe this reference to William Ewald.
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3. I have discussed it at some length, trying to show its connec-
tions to the other virtues, in A Matter of Principle chap. 3.

4. I call this virtue “procedural” due process to distinguish 1t
from the different idea, which draws on justice as well, that is la-
tent in the “‘due process” clause of the Fourteenth Amendment to
the United States Constitution, as this has been interpreted by the
Supreme Court in recent decades. See my “Reagan’s Justice,” New
York Review of Books, Nov. 8, 1984.

5. The contrast between fairness and justice 1s taken up again
in Chapter 6.

6. See Baker v. Carr, 369 U.S. 186 (1962); Reynolds v. Sims, 377
U.S. 533 (1964); WMCA, Inc. v. Lomenzo, 377 U.S. 633 (1964);
Marpland Commuttee for Fair Representation v. Tawes, 377 U.S. 656
(1964} ; Davis v. Mann, 377 U.S. 678 (1964); Roman v. Sincock, 377
U.S. 695 (1964); Lucas v. Forty-Fourth General Assembly, 377 U.S,
7t3 (1964).

7. Compare Candler v. Crane, Christmas & Co., 1951, 1 All E.R.
426, particularly the dissenting opinion of Denning, L. J., with
Hedley Byrne & Co., Lid v. Heller & Pariners, Ltd [1964] A.C. 465,

8. See A Matter of Principle, chap. 3.

9. See discussion in Chapter 6.

10. See, for useful distinctions within the general topic of group
or collective responsibility, Joel Feinberg, Doing and Deserving chap.
9 (Princeton, 1970).

11. In Chapter 6 I discuss fraternal obligations, those members
of a group have toward one another in virtue of common member-
ship, and I argue that under certain circumstances political com-
munities may be regarded as sponsoring fraternal obligations of

that sort. I should therefore make plaimn thar I do wot regard the
principles of collective responsibility we have been canvassing in
this discussion as aspects of braternal obliganon that hold only
when the conditions just mentioned are met. I leave open the

question of how far they hold, for example, in political commu-
nities that are insufhciently egalitarian to count as fraternal asso-
ciations of the kind discussed in Chapter 6.

12, Thomas Nagel, “Ruthlessness in Public life,” in AMortal
Questions 84 (Cambridge, 1979).



6. INTEGRITY

1. Justice as fairness (though not in this crude, extreme form) is
the subject of Rawls’s classic 4 Theory of Justice (Cambridge, Mass.,
1g71). See pages 197-98 and 221-24. See also his “Kantian Con-
structivism in Moral Theory,” 77 fournal of Philosophy 515 (1980).

2. Utilitarian theories of democracy take this extreme position.
See James Mill, “Essay on Government,” in J. Lively and J. Rees,
Utilitarian Logic and Politics (London, 1978).

3. Laterin this chapter and in Chapter 10 [ consider further the
connection between majority will and fairness. If the nerve of po-
litical fairness is equality of political influence, some form of pro-
portional voting provides a fairer electoral structure than simple
majority vote, though as [ suggest in the text, proportional voting
is often not workable. In the next several pages of the text I discuss
a special method tor seenving the kind of proportional influence
fairness recommends within the normal majoritarian electoral
process, a method I call the checkerboard solution. 1 argue that
since fairness supports checkerboard solutions, we must find some
other argument for rejecting them if we think them wrong.

4. See Alexander M. Bickel, The Supreme Court and the Idea of
Progress 109-17, 151-73 (New [aven and London, 1978).

5. See Taking Rights Sertously passim, but particularly chaps. 5
and 7.

6. “Checkerboard” is sometimes used to describe statutes that
make distinctions thar are not arbitrary in this way, but rather
claim a justification of policy best served by the discriminations in
question. I mean to use the word only to describe statutes that
display incoherence in principle and that can be justified, if at all,
only on grounds of a fair allocation of political power between dif-
ferent moral parties.

7. This 15 in one way too simple a description of the mode! we
follow. We know that principles we accept independently some-
tirnes conflict in the sense that we cannot satisfy both on some par-
ticular occasion. We might believe, for example, that people
should be free to do what they wish with their own property and
also that people should begin life on equal terms. Then the ques-
tion arises whether rich people should be permitted to leave their
wealth to their children, and we might believe that our two prin-
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ciples pull in opposite directions on that issue. Our model de-
mands, as we shall see, that the resolution of this conflict itself be
principled. A scheme of inheritance taxes might recognize both
principles in a certain relation by setting rates of tax that are less
than confiscatory. But we insist that whatever relative weighting
of the two principles the solution assumes must flow throughout
the scheme, and that other decisions, on other matters that involve
the same two principles, respect that weighting as well. In any case
this kind of conflict is different from the contradiction contained
in the checkerboard statutes described in the text. I'or in these
statutes one principle of justice is not outweighed or qualified by
another in some way that expresses a ranking of the two. Only a
single principle is involved; 1t 1s affirmed for one group and denied
for another, and this is what our sense of propriety denounces.

8. See note 7. We can easily imagine other examples of com-
promises we would accept as not being violations of integrity, be-
cause they reflect principles of justice we recognize though we do
not ourselves endorse them. People who oppose capital punish-
ment in principle will accept a reduction in the list of crimes pun-
ished by death, provided those who are executed are morally more
culpable or in some other way distinguishable according to stan-
dards generally respected in the criminal law; they will accept this
much more readily than, for example, a system that allows some
criminals convicted of a capital offense to escape death by draw-
ng straws.

9. We cannot explain these constitutional compromises, as we
explain the inheritance tax decision described in note 7, by argu-
ing that the compromises give each of two independent and com-
peting principles the proper weight. No sccond-order argument of
principle can justify prohibiting Congress 1o restriet slavery betore
but not after a particular ycar. Machson said that that arrange-
ment was “more dishonorable to the nanonal character than say-
ing nothing about it in the Constitution.” (2 farrand’s Debates
415-416). I owe this reference to Wilham Nelson. For an example
of a Supreme Court decision that seems to offend integrity, see
Maker v. Roe, g7 S.Ct. 2376, and Laurence Tribe, American Constitu-
tional Law 973 n. 77 (Mineola, N.Y., 1978).

10. See generally Tribe, supra n. g, secs. 16-6-16-7. William
Nelson, in The Fourteenth Amendment: From Political Principle to fudi-
cial Doctrine chaps. 8 and g (forthcoming), explores the commit-
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ment to integrity of the framers of the Fourteenth Amendment.

11. Roe v. Wade, 410 U.S. 113.

12. See United States Supreme Court, Thornburgh v. American
College of Obstetricians, Brief for the United States as Amicus
Curiae, July 1985,

13. The word is unfortunate because it is etymologically mascu-
line. I mean sorority as well, or the idea common to these latinate
terms.

14. I am grateful to Jeremy Waldron for calling Kant and
Rousseau to my attention in this connection.

15. See the discussion of legal rights in negligence and nuisance
in Chapter 8.

16. See Rawls, Theory of fustice at 11-22, 118-92.

17. Id. at 431362, Sce also his “Kantian Constructivism’™ at 56q.

18. Though this name for the argument is in wide use, Rawls
(and Nozick and others {ollowing them) call it the argument from
the principle of fairness. 1 do not use the latter name because I use
“fairness’ in the different way described in Chapter 5 and this
chapter.

19. This is an adaptation ol Robert Nozick’s argument against
the fatr play principle as the basis of political authority. See his
Anarchy, State and Utopra 93-g5 (New York, 1g974).

20. Family shows that different fraternal relations are matters
of choice not only to different degrees but also in different senses of
choice. It also shows that fraternal reasons can be differently
mixed with other sorts of reasons for recognizing various forms of
obligation. Parents choose to have children but do not, in the pres-
ent state of technology at least, choose the children they have.
Children do not choose their parents but often have grounds for
obligations to them they do not have to siblings, whom they do
not choose any more than they do parents. It is therefore interest-
ing that the class of obligations we are considering is named after
the bond between siblings taken as a paradigm for the class.

21. Can we solve this puzzle about fixing the right level of con-
creteness for the demands of reciprocity by separating the ques-
tion of when people are members of a fraternal community from
the question of what each then owes others within that commu-
nity? If so, it would be one question when someone is my friend,
and another how I must treat him in virtue of our friendship. If
this separation were sensible, we might answer the latter question
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by insisting that I owe him nothing more than he thinks he owes
me. But that is an incoherent sclution, among its other difficulties,
because he would not know what he owes me until I had decided
what [ owe him, and I began by not knowing this.

22. [ owe this example to Donald Davidson.

23. Large questions about justice, including questions about
how far justice extends beyond human beings to at least some
other animals, are raised by this hasty observation, which I do not
pursue.

24. I ignore the special problem of Northern Ireland here.

25. See the discussion of personification in Chapter 5.

26. This kind of concern is sometimes called *“altruism.” See
Duncan Kennedy, “Form and Substance in Private Law Adjudi-
cation,” 8q Harvard Law Review 1685 (1976).

27. It is not so obvious that it did. See Robert M. Cover, fustice
Accused: Antislavery and the Judicial Process (New Haven, 1975), and
my review of it in the Times Literary Supplement, Dec. 5, 1975,

28. Saif Ali v. Spdney Mitchell & Co. [1980] A.C. 198.

2g. But see the discussion of the enforcement of Brown in Chap-
ter 1o,

30. I have elsewhere attempted to describe and defend the dis-
tinction between principle and policy; see Taking Rights Serwously
chap. 4 and Appendix; Ronald Dworkin and Contemporary Jurispru-
dence, 263-68 {(Marshall Cohen ed., New York and London, 1984).
The distinction is frequently employed in A Maiter of Principle.

g1. This point is elaborated in Chapter 8.

32. This was, perhaps, the underlying issue, not made plain in
the opinions, in Gourtet v. The Unton of Post Office Workers [1977] 1
All ER. 6g6 (Court of Appeal}, 1978 A.C. 435 (House of Lords).

7o INTEGRITY IN LAW

1. Perhaps this is an tmpossible assignment; perhaps the project
is doomed to produce not just an impossibly bad novel but no
novel at all, because the best theory ol art requires a single creator
or, 1If more than one, that each must have some control over the
whole. (But what about legends and jokes? What about the Old
Testament, or, on some theories, the [fzad”) I need not push that
question further, because I am interested only in the fact that the
assignment makes sense, that each of the novelists in the chain can
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have some grasp of what he is asked to do, whatever misgivings he
might have about the value or character of what will then be pro-
duced.

2. See the debate cited in Chapter 2, n. 16.

3. See A Matter of Principle chap. 7.

4. Hercules played an important part in Tuking Rights Seriously
chap. 4.

5. See the discussion of critical legal studies later in this chap-
fer.

6. The disagreement between Lords Edmund Davies and Scar-
man in McLoughlin, described in Chapter 1, was perhaps over just
this claim. Edmund Davies’s suggestions, about the arguments
that might justify a distinction between compensable and non-
compensable emotional injury, seemed to appeal to arguments of
policy Scarman refused to acknowledge as appropriate.

7. See Takmg Rights Seriously, chap. 4.

8. See Thomas v. Winchester, 6 N.Y. 397, and MacPherson v. Buick
Motor Co., 217 N.Y. 382, 111 N.E. 1050.

9. C. Haar and 1. Fessler, The Wrong Side of the Tracks {New
York, 1g86), is a recent example of integrity working on a large
canvas.

10. See, for example, Benjamin Cardozo’s decision in Hynes v.
New York Central R.R. Co., 291 N.Y. 22q.

11. These various arguments why a successful interpretation
must achieve some fit with past judicial opinions as well as with
the decisions themselves are discussed in Chapter g in the context
of past legislative statements.

12. I have in mind the distinction and the special sense of fair-
ness described in Chapter 6.

13. But see the discussion of “passivism” as a theory of consti-
tutional adjudication in Chapter 10.

14. See the discussion of different levels of integrity in Chapter
1F.

15. The disagreement between Lords Diplock and Edmund
Davies, on the one hand, and Viscount Dilhourne on the other, in
the notorious blasphemy case R. v. Lemon [1979] 1 All ER 8g8, il-
lustrates the importance of not ignoring this connection between
changes in popular morality and the boundaries of local priority.
The former insisted that the law of blasphemy be interpreted to
reflect developments in other parts of criminal law; the latter that
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blasphemy, for some unexplained reason, be counted an isolated
dornain of its own.

16. See D. Kennedy and K. Klare, “A Bibliography of Critical
Legal Studies,” g4 Yale Law journal 461 (1984).

7. See the symposium on critical legal studies in 36 Stanford
Law Review 1 (1984).

18. Excellent examples of historical writing in this mode in-
clude Robert Gordon, “Historicism in Legal Scholarship,” go Yale
Law fouwrnal 1017 (1981), and “Critical Legal Histories,” 46 Stan-
Sford Law Review 57 (1984). See also the historical work cted in
Kennedy and Klare, supra n. 16.

19. Mark Tushnet’s recent description of liberalism is represen-
tative of every account of that political theory I have seen in the
literature of critical legal studies. He admits that “any summary
description of the classical liberal view—the liberalism of Hobbes,
Locke, and Mill and that of Dworkin and Rawls—must be a cari-
cature.” But he then offers this description, which is more a forg-
ery. “Liberalism’s psychology posits a world of autonomous
individuals, each guided by his or her idiosyncratic values and
goals, none of which can be adjudged more or less legitimate than
those held by others. In such a world, people exist as isolated is-
lands of individuality who choose to enter into relations that can
metaphorically be characterized as foreign affairs . . . In a world of
liberal individualism . . . if one person’s values impel that person,
for example, to seize the property of another, the victim cannot ap-
peal to some supervening principle to which the assailant must be
committed.” (See Tushnet, “Following the Rules Laid Down: A
Critique of Interpretivism and Neutral Principles,” o6 Harvard
Law Review 781, 784 11, [1983].) 'There are several mmportant mis-
takes here. First, most of Tushuet’s liberals explicitty recognize thau
people are normally interested in one another’s Eues. None ol ther
arguments depends on the preposterous assmnption that people
cannot share values enough to sustain a common language and
other social institutions, and John Rawls, for example, has been
careful to deny that assumption. See his “Kantian Constructivism
in Mora! Theory,” v7 fournal of Philesophy 515 (1980}, and his
“Justice as Fairness: Political Not Metaphysical,” 14 Philosophy and
Public Affairs 223 (1985). (Some readers of Rawls’s A Theory of Justice
(Cambridge, Mass., 1977] make the mistake of thinking that the
mutually disinterested members of the “original position” he con-



NOTES TO PAGES 274-275 441

structed as an analytical device were meant to express his theory
of human nature. That misreading was not encouraged by the text
and is disowned in the later articles just cited.) Second, none of
these “hbcerals™ except Hobbes (why should Hobbes be counted a
liberal?) adopted any form of skepticism about the possibility that
one way of leading one’s life can be better or more valuable than
another, Mill, for example, notoriously rejected skepticism about
personal values. The critical legal studies picture of liberalism
confuses that form of skepticism, which most hberals reject, with
the entirely different principle they accept, that claims about the
relative value of personal goals do not provide competent justifi-
cations for regulative political decisions. Third, this picture of lib-
eralism confuses that principle, about the neutrality of government
toward conceptions of the good, with an alleged neutrality about
principles of justice, which of course liberalism, because it is a the-
ory ol justice, must rejeet. It is absurd to say that a liberal cannot
appeal to a prinaple ol justice to explain why those whose
“values™ mipel them (o assault others should be restrained from
doing so. "Fushnet should not have made these mistakes about
what his “classical hiberals™ think. He cites an article of mine as
authority for his view about what I, together with his other liber-
als, belhieve. In thacarticle Largue that the constitutive morality of
tiberalisim s a theory of equality that requires official neutrality
amongst theories of what is valuable in life. 'That argument will
proveke a variety of objections. It might be said that liberalism so
conceived rests on skeptictsm about theories of the good, or that it
is based on a mean view of human nature that assumes that
human beings are atoms who can exist and find self-fulfillment
apart from political community ... [But] liberalism cannot be
based on skepticism. Its constitutive morality provides that
human beings must be treated as equals by their government, not
because there is no right and wrong in political morality, but be-
cause that is what is right. Liberalism does not rest on any special
theory of personality, nor does it deny that most human beings
will think that what is good for them is that they be active in so-
ciety. Liberalism is not self-contradictory: the liberal conception of
equality is a principle of political organization that is required by
justice, not a way of life for individuals.”” See A Matter of Principle at
203,

20. “There are two principles competing for attention [in the
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law of compensation for accidents]. The currently favored princi-
ple is admittedly individualistic. A tortfeasor’s liability must be
limited so as to provide some rough correlation between the de-
gree of fault and the extent of responsibility. Accordingly, flowing
from the central notion of fault, a defendant 1s only liable for dam-
age that is reasonably foreseeable ... However, an exclusive re-
liance on such a principle might deprive entirely innocent and
worthy victims of compensation. Consequently there is a compet-
ing, less dominant, but established counter-principle. This stipu-
lates that tortfeasors are liable for any direct consequences of their
actions, notwithstanding that they might not be reasonably fore-
seeable. Although this principle flourished and dominated for a
time, it presently enjoys a more limited range of application in
cases where victims, such as hemophiliacs, are particularly suscep-
tible to injury: ‘a tortfeasor must take his victim as he finds him’
... Each principle is drawn from and is empowered by two en-
tirely different visions of a just democratic society. One rests on an
individualism which represents a world consisting of independent
and self-sufficient persons, confidently drawing up and robustly
pursuing their own life plans. Values and tastes are relative and
subjective . . . The other vision flows from a collectivism that views
the world as made up of interdependent and cooperating persons.
Recognizing the vulnerability of individuals, it encourages greater
solidarity and altruism ... Each vision represents only a partial
and incomplete depiction of social life and its possibilities . . .
Whichever principle [anyone] opts for is simply his preference . . .
[he] has nothing to say by way of persuasion to anyone who dis-
agrees with him.” Allan Hutchinson, “Of Kings and Dirty Ras-
cals: The Struggle for Democrvacy,” 1985 Queen’s Law fuowrnal 274,
281-83.

Many of the mottoes popular within critical legal studies four-
ish in this argument. Here, for example, is the same mistaken
characterization of liberal “individualism™ as connected to social
atomism and to the subjectivity of “values” that we noticed in
note 19. Here is the familiar confusion of external and internal
skepticism, yielding the familiar complaint that liberals are un-
aware that moral convictions are “‘simply” preferences, so that
people have “nothing to say” to support them. (Never mind that
liberals have just been taxed with that form of subjectivism.) OQur
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present interest is in the diagnosis of contradiction: the law
of accidents is said to be not only complex, because two different
principles are at work, but contradictory because these cannot
stand together, even as principles. But that claim rests on a crude
mistake 1n logic: it argues in the wrong direction. It is perhaps true
that someone who held the bizarre and barely comprehensible
view that people are wholly “independent and self-sufficient”
would be drawn to the foreseeability test of liability. (Liberals are
meant to hold that bizarre view, and perhaps some liberal could
be found who does. But it is hardly the view of Mill or Rawls or
any of the other philosophers influential in the liberal tradition.)
It 1s not necessarily true, for he might think that hemophiliacs
need their “independent™ plans protected as well, and that “ro-
bustly” self-suflficient tortfeasors should buy insurance against
strict liability and take the consequences if they do not. In any
case, however, that 1s not the issue, which is rather whether only
someone who held that odd view could be attracted to that test.
Why should i more sensible person who realizes that “the world is
made up of interdependent and cooperating persons,” who thriils
to the appeals of “solidarity and altruism,” not feel sympathy for
the carcless driver who has the bad luck to nick a hemophiliac as
well as for (he hemophiliac himself?

So the confident assignment of the two principles to two contra-
dictory “visions” ol society is procrustean and groundless. These
principles are inevitable aspects of any decent response to the
world’s complexity. They difler only in their distribution of the
risk of loss between two actors, one of whom must lose because of
the acts or situation of the other, and it is implausible to suppose
that someone who makes that choice differently in different kinds
of circumstances, fixing the loss on the actor in some and on the
victim in another, is for that reason morally schizophrenic. The
problem for Hercules, faced with the set of decisions this critic de-
scribes, is in fact no more daunting than the one he faced in the
text a moment ago, and it might well be more pedestrian. He con-
structs two principles: that people should not be held responsible
for causing injury they could not reasonably foresee and that peo-
ple should not be put at disadvantage, in the level of protection
the law gives them, in virtue of physical disabilities beyond their
control. He has no difficulty in recognizing both at work in the
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law of tort and more generally, and no difficulty in accepting both
at the level of abstract principle. These principles are sometimes
competitive, but they are not contradictory. He asks whether past
decisions in cases in which they do conflict have resolved them co-
herently. Perhaps they have, though whatever account he accepts
of that resolution will probably require him to treat some past de-
cisions, those that fall on the wrong side of some line, as mistakes.
Perhaps not: perhaps a coherent legal system must treat all cases
of this kind of conflict in the same way. Then he must ask, in the
way now becoming familiar, whether one of the choices the system
might make between the principles is ruled out on grounds of fit; if
neither 15, he must decide which is superior in personal and politi-
cal morality, and though others would decide differently, that in
itself 1s no objection to his choice.
21. See the symposium on critical legal studies, supra n. 17.

8. THE COMMON LAW

1. Some lawyers have been tempted by the remarkable claim
that this single principle provides all that even Hercules needs to
construct a comprehensive interpretation of all parts of the law
from constitutional structure to the details of rules of evidence and
procedure. See generally Richard A. Posner, The Economic Analysis
of Law (2nd ed., Boston, 1977). That impenal claim must fail, of
course, if the more limited claim we shall consider, that it provides
the best interpretation of unintended damage law, fails.

2. See Judge Learned Hand’s formulation of this principle in
United States v. Carroll Toiing Co., 159 F.2d 164, 173 (2d Cir. 1g47).

3. See Posner, supra n. 1, at 1o 12

4 See generally Guido Calabresi, The Cost of Accrdents (New
Haven, 1g970); Calabresi, *I'ransaction Costs, Resource Allocation
and Liability Rules—A Conmument.,” 11 fouwrnal of Law and Economics
67 (1968); Ronald Coase, “The Problem of Social Cost,” 3 fournal
of Law and Economics 1 (1960). Sce also Guido Calabres: and
A. Douglas Melamed, “Property Rules, Liability Rules, and In-
alienability: One View of the Cathedral,” 85 Harvard Law Revtew
108g (1g72).

5. See Calabresi and Melamed, supra n. 4, at 1089, 1096-g7.

6. Notice how this argument provides support, from the eco-
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nomic principle, for the “foreseeability” test used in interpretation
(5) and, in a qualified form, (6) in Chapter 7.

7. See, e.g., the debate over the economic consequences of
choosing a negligence or a strict liability basis for liability. Posner,
supra n. 1, at 137-42; Polinsky, “Strict Liability vs. Neghgence in
a Market Setting,” 70 American Economic Review: Papers and Proceed-
ings 363 (1980); 8. Shavell, “Strict Liability versus Negligence,” g
Journal of Legal Studres 1 (1980) . See, more generally, “Symposium:
Efficiency as a Legal Concern,” 8 Hofstra Law Review 485-770
(1980).

8. See, e.g., Unton Ol Co. v. Oppen, 01 F.2d 558 (gth Cir. 1974).

9. For an earlier version of this point, and further argument
about the economic interpretation, see A Matter of Principle chaps.
12 and 13.

to. [ mean that the argument now described is a form of utili-
tarian argunent, not that any utilitarian argument must take this
form. Some philosophers who count themselves utilitarians insist
that the wellare or well-being they seek to maximize is very far
from being just a matter of happiness. But since it is very implau-
sible that o wealth-maximizing scheme of law would maximize
welfare on some conception more sensitive than happiness to other
components of human flourishing, I consider for the present argu-
ment only the historically more famihar form of utilitarianism
that gives happiness a near exclustve role in fixing welfare.

1. See, e.g., R M. are, Moral Thinking: Its Levels, Methods, and
Point (London, 1981).

12. See my “In Defense of Equality,” 1 Social Philosophy and Pol-
iy 24 (1983).

13. See my “What Is Equality? Part 1: Equality of Welfare,” 10
Philosophy and Public Affairs 185 (1981) and “Part 2: Equality of
Resources,” 10 Philosophy and Pubfic Affarrs 283 (1981).

14. Robert Nozick saw that equality on some conceptions
would inevitably be corrupted by market transactions of almost
any sort—that is the force of his famous Wilt Chamberlin example
(sce s Anarchy, State, and Utopia 160-64 {New York, 1974]). He
had material equality in mind, however, and it would be wrong to
suppose, I argue in the text, that every conception of equality
other than the lhibertarian conception would have that conse-
quence.
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15. [ am mainly ignoring an important issue, which is whether
and when we, as individuals, are entitled to take a generally per-
missive attitude toward the use we make of our own property
when we believe that the public scheme is not defensible on any
plausible conception of equality. Various arguments might be
proposed to justify a permissive attitude even under these circum-
stances. Perhaps, for example, the division of responsibility dis-
cussed in the tex¢ is the best strategy for achieving a decent level of
equality, under an appropriate conception, even when equality
has not yet been achieved even imperfectly. Or perhaps any other
strategy, which imposes more stringent moral responsibilities on
individuals one by one, would lead to “victimization,” that is, to
moral responsibilities such that any individual who accepted these
would be obligated to assume an economic position worse than
the one he would occupy under a genuinely egalitarian scheme.
Or perhaps most of the decisions individuals make about their
property, one by one, have such diverse and unpredictable conse-
quences that no one could sensibly undertake to make his own
private decisions in such a way as to improve equality overall. See
my “What Is Equality? Part 2,” supra n. 13.

16. Tentative arguments for it are found in “In Defense of
Equality.”

17. See “What Is Equality? Part 2.”

18. The qualification discussed here is sensitive to an issue I left
open earlier in discussing what I called the first problem in the
permissive hypothesis (see n. 15). What justifies our acting, as indi-
viduals day by day, as if the distribution of property in place has
actually achieved equality of resources between us? [ am now sup-
posing that our answer in some way rehies on judgments of strat-
egy, or appeals to lack of information, in such a way that the
permission does not hold in special circumstances, when someone
knows that his behavior will have an immediate and predictable
impact on equality of resources, that one decision he can make
will improve equality without victimizing him and another will
make an inequality in resources even worse.

19. See “What Is Equality? Part 2, and A Matter of Principle
chap 17.
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Q. STATUTES

1. Since the political decision Hercules is now interpreting 1s a
statute rather than a series of past judicial decisions, matters of
policy are pertinent to his decision which rights the statute should
be deemed to have created.

2. Nor would he find answers independent of his own convic-
tions by looking to see what his fellow judges do, because practice
differs among them. He would need to interpret their practice in
the way described in the last two chapters and make essentially
the same judgments about political fairness in deciding which in-
terpretation showed judicial practice better on the whole.

3. Compare the “intention-vote” theory developed by P. Brest
in “The Misconceived Quest for the Original Understanding,” 6o
Boston University Lato Review 204, 212-15 (1980).

4. Ol course, if there were an established and sectled rule about
how statutes like the Endangered Species Act were to be inter-
preted, arule dictating, for example, that judges must read the
statute “narrowly™ to give the secretary as little power as possible,
then congressmen would of course use that rule to predict what
would happen 1o their statutes in court. If Hermes deferred to the
rule, he would be doing what legislators expected but not because
they expected it. The rule, that s, would explain both how
Hermes deaded and what judges predicted, but it would explain
these independently of one another. There is no such rule, how-
ever, and Hermes is therefore interested in legislative predictions
not just as matching his dectsion but as the ground of it. That 1s
the option I argue would be self-defeating.

5. For an excellent account of the difficulties in determining the
truth or falsity of counterfactual statements, see Nelson Goodman,
“The Problem of Counterfactual Conditionals,” in Fact, Fiction and
Forecast 1-27 (4th ed., Cambridge, Mass., 1983).

6. For a discussion of opaque contexts, see W. V. Q. Quine,
Word and Object, 140-56 (Cambridge, Mass., 1g60).

7. Integrity in this form might lead him to reject an interpreta-
tion that would be closer to the concrete intentions of the drafts-
man. Sce Lord Denning’s dissenting opinion in Macarthys Ltd. v.
Smuth }1979] 3 All ER 325, 330. 1 owe this example to Sheldon
Leadcr.

8. Though integrity, by definition, is a matter of principle,
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Hercules must prefer an account of any single statute that also
shows a high order of consistency in policy, for his justification
does not otherwise show the legislative event in a good light. A
single legislature, enacting a single statute, acts incoherently if 1t
assigns great importance to a particular policy and so imposes se-
vere costs and burdens in order to advance it, but yet qualifies the
policy to avoid what are plainly less important costs and burdens
with no corresponding gains to any other policy. 4 fortiori, of
course, Hercules must respect integrity in principle. He must labor
to avoid anything like a checkerboard justification that combines
contradictory principles to explain different parts of the same stat-
ute. He must avoid this, if he can do so consistently with the text,
even when he suspects that the statute’s text was, as a matter of
historical fact, a lapse in integrity, a compromise of just the sort he
must try to ignore in the statute he constructs. His eritics will then
say he is “papering over” historical controversy. That comment,
although true, is no basis for criticism; to say that the historical
compromise over text compromised the real statute the text
created begs the question we have been discussing throughout the
chapter.

g. In the case of the United States Congress, I am assuming
that the committee reports of the two chambers are not contradic-
tory. If they are, then they must be treated as an argument about
the best interpretation of the statute enacted by both chambers
rather than a political decision of Congress as a whole in the sense
described in the text.

10. See J. L. Austin, “Performative Utterances,” in Philesophical
Papers 229 (3rd ed., New York, 1979) and How to Do Things with
Words (Cambridge, Mass., 1962).

11, Crucial labor legislation in Britain has been repeatedly
amended by both Conservative and Labour governments. More
contemporary statements of legislative purpose are better guides
to even the sections of the act that were not then amended than
earlier statements directly pertinent to those sections. For a paral-
lel point about American legislation, see Justice Brennan’s opin-
on in Alis-Chalmers, infra n. 12, at 194.

12. The text’s explanation of controversy about whether a par-
ticular phrase 1s “unclear” 1s illustrated by the controversy over
the precision of the Civil Rights Act in United Steelworkers of America
v. Weber, 443 U.S. 193 (discussed in A Matter of Principle
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chap. 16, and the controversy over the words “‘restraint or coer-
cion” in NLRB v. Allis-Chalmers Manufacturing Co., 3438 U.S. 175
(1967). Justice Black thought the literal meaning of these words
clear, while Brennan thought them “inherently imprecise.” See id.
at 179.

13. See Allan Hutchison and John Wakefield, “A Hard Look at
Hard Cases,” 2 Oxford Journal of Legal Studies 86 (198z2).

14. A simple chess computer program scans every legal move
before it moves any picce. It draws no distinction between easy
and hard cases. If the queen s en pris, and only one move will save
her, 1t will nevertheless solemnly consider and reject each of the
moves that lead to the queen’s loss. Unlike the simple computer, 1
myself act differently when I think the case is an easy one. I do not
consider the conscquences of each move that leads to the capture
of the queen; T just move her out of harm’s way. This does not
show that [ use an antecedent distinction between easy and hard
cases as a switchpoint and apply a different theory of what makes
a chess move a good one in easy cases. Better players have an in-
stinct that may alert them, in some case | treat as easy, to the pos-
sibility of i brlhiant queen gambit. So they might consider, at
least briefly, some moves I would not. Good players and I draw the
distinction between hard and easy cases differently, not because
we use diflerent theories about what makes a2 move a good one,
but because we have different skill in applying the single theory
we share.

10. THE CONSTITUTION

1. Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803).

2. I offer no argument for this flat claim; a further book would
be necessary to do so. It would have to take into account, among
other things, that the Supreme Court’s record has been spotty,
that the institutions I call “majoritarian™ have not always—some
would say never—represented either the opinions or the interests
of the majority of citizens, and that the Court has sometimes exer-
cised the power Marshall declared to make these institutions more
majoritarian than they would otherwise have been.

3. Justice John Paul Stevens recently criticized certain fellow
justices as inconsistent. They are, he said, widely regarded as
conservative and yet have been radicaily revising whole areas of
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constitutional law, not just deciding each case as it arises on
grounds no wider than are necessary to decide that case. See New
York Times, Aug. 5, 1984, at A1, col. 1.

4. Compare Roth v. United States, 354 U.S. 476, 494-96 (1957)
{Warren, C. J., concurring) (obscene materials not protected by
the First Amendment) and Jacobellis v. Ohio, 378 U.S. 184, 199-203
(1964) (Warren, C. J., dissenting) (referring to the “right of the
Nation and the States to maintain a decent society”) with Griffin v.
lihinoes, 351 U.S. 12 (1956) (indigent criminal defendants may not
constitutionally be required to pay for a trial transcript before ob-
taming appellate review), Douglas v. Caltformia, 372 U.S. 353
(1963) (state must provide indigent criminal defendants with
counsel for appeal as of right), and Harper v. Virgima Board of Elec-
tions, 383 U.S. 663 (1966) (conditioning the right to vote on pay-
ment of poll tax is unconstitutional).

5. See John Hart Ely, Democracy and Distrust: A Theory of Judicral
Review (Cambridge, Mass., 1980); M. Perry, The Constitution, the
Courts, and Human Rights: An Inquary nio the Legitimacy of Constilu-
twonal Policymaking by the [udiciary (New Haven, 1982); R. Bork,
“Neutral Principles and Some First Amendment Problems,” 47
Indiana Law fournal 1 (1g71); Thomas Grey, *‘Do We Have an Un-
written Constitution?” 27 Stanford Law Review 703 (1975).

6. Quoted in Raoul Berger, Gowvernment by Judiciary 118-19q
{Cambridge, Mass., 1977).

7. See H. Jefferson Powell, “The Original Understanding of
Oniginal Intent,” g8 Harvard Law Review 885 (1985).

8. 1 explored this distinction, between an opaque and a trans-
parent reading of abstract constitutional provisions, in Taking
Rights Sertously 134 (1. I compared consttuttonal mterpretation w
the problem faced by a son whose father instracted him o be fair.
I said his father charged him with the eoncept ol Lairness, not with
the particular conception of fairness the father happened to hold at
the time he gave the instruction. Sce also Dworkin, A Matier of
Prinaple chap. 2.

9. We have evidence they did not have this meta-intention. Sce
Powell, supra n. 7.

i0. I do not mean that historicism, on this account, is itself a
conventionalist account of constitutional law. It cannot be, be-
cause we have no convention whose explicit extension includes the
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proposition that the framers’ concrete intentions fix constitutional
law.

11. Since this argument begins in the assumption that we are
committed to democracy and that our eclections are democratic
enough to require deference to legislative decistons, it is especially
weak when the Court is asked to decide what the Constitution
counts as democracy. (See Ely, supra n. 5.) A passivist therefore
needs a further distinction: he needs to distinguish those constitu-
tional provisions that protect the fairness of the political process
from those meant to guarantee the justice of its results. If he be-
lieves that the right of free speech or the rights guaranteeing
treatment as equals to minority groups, for example, are best in-
terpreted as protecting the fairness of American democracy, then
he has no reason to defer to the judgment of elected officials about
when these rights have been violated. This qualification does not
Jeopardize the passive approach generally, because it does not
apply to rights that are not properly understood that way, like al-
leged rights to an abortion or against the death penalty. A passive
justice who thinks that these putative rights sound in justice rather
than fairness will let elected officials decide whether the Constitu-
tion embraces them.

12. Sce R. Bork, “Neutral Principles and Some First Amend-
ment Problems,” 47 Indiana Law fournal 1, 10 {1971).

13. Scott v. Sandford, 60 U.S. (19 How.) 393 (1856).

14. Lochner v. New York, 198 U.S. 45 (rg905).

15. See Ely, supra n. 5.

16.  In Korematsu, 323 U.S. 214 (1944), the Court refused to
protect Japanese Americans against unjustified internment at the
beginning of World War II.

17. 163 U.S. 537 (1896).

18. See MecLaunin v. Oklahoma State Regents, 339 U.S. 637 (1950);
Sweatt v. Painter, 339 U.S. 629 (1950); Sipnel v. Board of Regents, 332
U.S. 631 (per curiam); Missourt ex rel. Gawnes v. Canada, 305 U.S. 337
(1938).

1g. For a more extended discussion of this distinction, see 4
Matter of Principle chap. 3,

20. Brown v. Board of Education, 349 U.S. 294 (1955).

21. See Keyes v. School District No. 1, Denver, Colorado, 414 U.S.
189 (1973); Milltken v. Bradley, 418 U.S. 717 (1974); Milliken v
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Bradley, 433 U.S. 267 (1977); Dapton Board of Education v. Brinkman,
433 U.S. 406 (1977); Columbus Board of Education v. Penick, 443 U.S,
449 (1979); Dayton Board of Education v. Brinkman, 445 U.S. 526
(1979).

22. See, e.g., Chayes, “The Role of the Judge in Public Law
Litigation,” 8g Harvard Law Review 1281 (1976); Fiss, “Foreword:
The Forms of Justice,” 93 Harvard Law Review 1 (1979).

23. Regents of the Unwersily of Califorma v. Bakke, 438 U.S. 265
(1978).

24. It did not do so in the Civil Rights Act of 1964. See 4 Matter
of Principle chap. 16,

25. Id. at chap. 14.

26. Id. at chap. 15.

27. See Justice Powell’s opinion in Bakke, 438 U.S. 215,

28. See my “Reagan’s Justice,” New York Review of Books, Nov.
8, 1984, and “Law’s Ambitions for Itself,” 71 Unwersity of Virginia
Law Review 73 (1985).

29. He will not substitute his judgment, that is, on constitu-
tional grounds when his techniques of statutory construction have
yielded a conclusion about what the statute properly interpreted
says. His convictions about policy will, however, have a role in this
latter decision, for the reasons and in the way described in Chap-
ter g.

q0. Lochner v. New York, supra n. 14. The opinion in that case
treats the issue as one of principle, about whether bakers and their
employers have a right to contract for longer hours if they wish.
Hercules would have replied that the particular interpretation of
the principle of freedom of contract this asumes cannot be justi-
fied 1n any sound interpretation of the Constitution,

I'E. LAW BEYONID LAW

1. This leature of legal practice 1s the source of linguistic com-
plexity. In some circumstances any accurate judgment about what
the law is must in some way be indexed to refer to the level of
court in which the issue is assumed to arise. Suppose a lawyer
thinks that the highest court of some jurisdiction has a duty,
flowing from law as integrity, to overrule a precedent and so find
for the plaintiff, but that a lower court, bound by a strict doctrine
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of precedent, has a duty to enforce that precedent and so decide
for the defendant. He might say (this is one way to put the point)
that the law for the higher court 1s different from the law for the
lower. Or he might say (this is another) that since the highest
court has the last word, the law is “really” for the plaintiff, though
she must appeal to have that law recognized and enforced. The
vocabulary of law, here as in the case of the wicked legal systems
in Chapter 3, 1s flexible enough to allow us to describe the same
complex structure of legal relations—rights and duties enforceable
in specified circumstances—in different ways depending on audi-
ence, context, and purpose.

2. I neglect to repeat the major lesson of Chapter g, that sub-
stantive integrity will play a great role in Hercules’ decision how
to read vaguc or ambiguous or otherwise troublesome language 1n
this statute. I am assuming, here, that the text and context and
legislative history are sulliciently crisp so that even Hercules’ style
of reading statutes yields the inconsistency with the rest of the law
I assume in the text.

3. Saif Ali, cited in Chapter 6, n. 28, may prove to be an early
warning of that sort. If Hercules believes integrity requires recog-
nizing the procedural constraint in the case in which he lays down
the warning, he thinks the law is {or the barrister then. But once
the warning has been given, that constraint is removed, so the law
will not be for the barrister in a later case.
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damage, 295, 312; and public vs.
private responstbility, 2g5-206,
204-100, 30G-310; cOmparartive
cost in, 301-309 .

Eighth Amendment, 355, 357

Eliot, T. 8, 421011

Elmer’s case, 15-20; and principle
that no one should profit from own
wrong, 20; and snail darter case,
21; and natural-law interpretation,
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36; and legal positivism, 37; and
interpretation of law, 87; and post-
interpretive stage, 1oo; and conven-
tionalism, 115, 122, 129, 125, 130;
and legal pragmatism, 158. See also
Statute of wills

Ely, John Hart, 450n5, 451nntt, 15

Emotional damages: and McLoughlin
case, 24, 26-27, 240-250, 258-25g
(see also MeLoughlin case); and con-
ventionalism, 116-117

Empirical disagreement, about law, 4,
5, 31, 33, 37. See alse Truth and fal-
sity

Endangered Species Act, zo; legisla-
tive history of, 22, 447, and inten-
tions about dam constructon, 24;
as interpretation example, 303, 114,
321-323, 325-327, 328, 539, 140,
341, 340, 352~453. See alve Snail
darter case

Equality: and family relationships,
204-205, 402; and weallth maximi-
zation, 291-295; conceptions of,
297-299; of resources, 2g7-29H,
299, 301-309, 312, 403404,
407-408; and public vs. privaie re-
sponsibility, 299-301; skeplicism
about, 392-479. Ser also Lgalitarian
principle

Equal protection: and segregated edu-
cation, 2g-30, 357, 360, 362-3614;
and Fourteenth Amendment lram-
ers, 30, 362; and political integrity,
185; and Supreme Court role, 357;
historical interpretation of,
360-361; as required of states,
381-382, 409; Hercules’ approach
o, 381-302, 402; and affirmative
action, 395-396

Erdlich, G, 43105

Ewald, William, 433n2

Expecrations. See Predictability; Pro-
tected expectations

Explicit ¢xtension of convention,
123-124, 125, 126, 127, 128-129,
130, 131, 142

Extension, and meaning, 71

External skepticism, 78-85, 266-267,
272, 373, 412, 428n27

Fact, issues of, 3, 11-12

Fairman, Charles, 418n28

Fairness, 164-165; and convention-
alism, 140-142; and integrity, 166,
263, 404-405; and justice, 177; in
conflict with other virtues, 194-148,
188, 404, and “checkerboard™ laws,
178, 179, 180, 182, 183, and equal
protection, 18s; in pragmatist view,
187; in community of principie,
213, 214; in law as integrity, 225,
243, 256; in Hercules’ treatment of
MeLoughfin, 242, 2409-250, 254, and
statutory interpretation, 320, 338,
340-341, 342, 347, 349, 350; and
legislative history, 342, 364-306%;
and historicism, 360; and passi-
vism, 374, 176-578; vs. transient
majority, 377; and activism, 378,
and subject-classification theory of
racial justice, 387; and pure integ-
rity, 406

Fair play: as defense of legittmacy,
193-195; and rulebook community,
219

Family relationships, and equality,
202, 204-208, 402

Fascism, as outside present law, 408

Federal systermn: political integrity in,
186; and Supreme Court power,
357; certainty vs. substance of allo-
cations in, 368; equality mandate
in, 381-382, 403

Feinberg, Joel, 434n10

Fellini, Federico, intention of, 56-57

Fessler, D., 439ng

Fidelity to law: issue of, 3, 5; and
plain-fact view, 7-8; and snail
darter case, z3; as political obliga-
tion, 208; and historicism, 362, 163

Fifth Amendment, 355

“Finger-crossed” defense, 39, 40, 41

Finnis, John, 419ng2

Fish, Stanley, 424116, 425n23

Fiss, Owen, 452n22

Force of law: and grounds of law,
11o-111; and conceptions of law,
112; and civil disobedience,
L12-113; vs. integrity in adjudica-
tion, 218-21g. S¢e afso Legitimacy
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Foreseeable injuries: common-law
principle on, 26-27; in Hercules’
approach, 241, 245-249

Fourteenth Amendment, 2g; and seg-
regated education, 30; internal
compromise outlawed by, 185; as
constraint, 355; and Supreme
Court role, 357; and historicisin,
360, 361, 395-396; and racially seg-
regated education, 360-361; and
changed circumstances, 465; and
right against discrimination,
382-1392; and affirmative action,
3095-307. See alse Equal protection

Frank, Jerome, 417n6

Frankfurter, Felix, 358

Fraternal assoctations, 200-201. See
also Associative obligations

Fugitive Slave Law, 111, 219

Gadamer, H. G., 55, 62, 420n2

Gaps in law: and plain-fact view, 8-9;
and positivism, 37-39; and conven-
tionalism, t1g, 116-117, 118, 126,
144. See also Hard cases; “Making”
law

Gavison, Ruth, 418n2g

Goodman, Nelson, 44715

Gordon, Robert, 422n15, 440n:8

Gray (Judge), 17-18, 20, 21, 96, 38,
49, 4344, 130

Gray, J. C., 428n2

Grey, Thomas, 42116, 45005

Grounds of law, 4, 11; truth and fal-
sity of, 4, 6; plain-fact view of,
6-11; and semantic theories, 31-473;
shared criteria for, 43-44; and force
of law, tro-1r11, 218; and concep-
tions of law, 112; and civil disobe-
dience, 112-113; in law as
integrity, 225, 261-262

Group consciousness, 64, 422015

Habermas, Jiirgen, 420n2, 422n14

Hand, Learned, 1

Handicapped persons, and equality of
resources, 305, 408

Happiness, in utilitarianism, 288-295

Hard cases: in plain-fact view, 10; in
semantic theories, 39, 44; postinter-

pretive questions in, gg- 100; in
Nazi system, 105, 106; and inter-
pretation, 106; conventionalist ap-
proach to, 115, 125, 128-129, 132,
13g, 157, pragmaiist treaument of|
158-160, 161, 163, and law as in-
tegrity, 226, 22g, 255-256, 258,
265-266, 411, Hercules vs. real
judges in, 264-265; and easy cascy,
265-266, 353-354, 449n14; popular
view of, 266; and critical legal stud-
ies, 275; market-simulating ap-
proach to, 300; and law’s dreams,
410; “no right way” view of, g12.
See alto Gaps in law; “Making”
law

Hare, R. M., 445011

Harr, C., 439ng

Hart, H. L. A, 34-35, 109, 431n2

Hegel, G. W. F., 14

Hercules, 29g-240, 276, 280-481, 411;
on McLoughlin case, 240-250,
258-25q, 268-271; and local prior-
ity, 251, 252-254; and compart-
mentalization, 252; as applying
personal convictions, 259-260; as
fraud, 260-265, 266; as arrogant,
263-264; as myth, 264; noncontra-
dictory assumption by, 268; and
critical legal studies, 272, 273-274,
275; statukory interpretation by,
313-314, 316-317, 330, 337-341,
342, 343, 347: 348-353, 354, 363,
379-380; and hard vs. easy cases,
354; constitutional interpretation
by, 379-391. 4092 393 304,
j(){)— 409, a8 Lvrant, RN ilIld [rare
law, ELEN CONSITANLLS 001, 4601 -402;
disugreement with, 412

Hermes, stalutory inlerpretation by,
317 337, 30

Historicism in constitutional adjudi-
calion, 359-365; and stability,
265960, and affirmative action,
395-396

History: and legal practice, 12-14; of
Justice, 73; of development of law,
89-g0, 137-138, 157, 409; and law
as integrity, 227-228; in critical
legal studies, 2713; legislative,
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314-315. 342-347, 350, 388, 405.
See also Consistency with past
Holmes, Oliver Wendell, 14
House of Lords: confidential-records
decision by, 2-3; and precedent,
25- 26; in McLoughlin case, 27, 38;
in conventionalist view, 115; and
barrister immunity, 220, 401
Hutchinson, Allan, 442020, 449013
Hyek, F., 4330173

Ideals, political. See Virtues, political

Inclusive integrity, 405, 406, 407,
410

Institutional identity, 68-70

Institutional responsibility, 168-171

Integrity, law as, y5-gb, 216,
225-227, 254-258, {10 412; and
precedent, 118, 240, 401 40z; on

making new law, 1 1) 120 soft con-

ventionalism as, 127 128; and con-
ventionalism, 194135, 225, 22b,

261, 410, 411; and legal rights, 1q2,

312; as continuing interpretation,
226-227, 228, 239; and history,
227-228, 273; and chain ol law,

228-238, 239, 314; and [Hercules on
MeLoughlin case, 239- 250, 208 25g,
26B8-271; local priority in, 250--254,
402-403, 405, 406; and people as
interpreters, 252; and objections
against Hercules, 259-266; and
hard vs. easy cases, 265-266; skepti-
cism toward, 266-271; and critical
legal studies, 271-275; and accident
law, 301, 309; statutory interpreta-
tion under, 313-314, 316 (see also
Interpretation of statutes); and
Hercules’ interpretation of statutes,
338-340, 342, 347, 349-350; and
Marshall’s argument, 456; in lib-
cral-conservative distinction, 358,
and historicism, g60; and value of
certainty, 367; and passivism, 3771;
vs. activism, 478; and judicial su-
pervision, 492; and banned catego-
ries theory, 394, and law working
itself pure, 400; and legislative su-
premacy, 401-402; and constraints
on equality, 403; inclusive vs. pure,

qo5-407; and purer law, 406-407%;
and utopian dreams, 407-410. See
alse Hercules

Incegrity, personal, 166
Integrity, political, 165-166; as dis-

tinct political virtue, 166, 176-177,
178, 183-184, 188, 262-261, 411,
and legal rights, 166-167; efficiency
of, 166-167, 188-18y; in legistation
and in adjudication, 167, 176,
217-21g; and consistency, 167,
21g-224, and personification of
community, 167-175, 186-187; in
conflict with other virtues, 176-178,
188; and “checkerboard’ laws,
178-184, 186, 217-218; and U.8.
Constitution, 184-186; and com-
munity, 188-190; and legitimacy,
1g1-192, 193; in community of
principle, 211, 213-214, 216, 263,
404, 406, 411 (see afso Community
of principle); sovereignty of,
217-219; and legislative convic-
1igns, 32q, 336-337; stability as,
368; and equality of resources, 404,
407-408 (see also Resources, equal-
ity of); and judgment, 410

Intention: in conversational interpre-

tation, 50; and constructive inter-
pretation, g54; and social
interpretation, 54, 58, 59, 62-65;
and artistic interpretation, 55-58;
and interpretation structure, 58-59;
and aesthetic value, 5g; statement
of vs. promise, 345. Sez also Purpose

Intentions of legislators: and Elmer’s

case, 18-1g; and snail darter case,
21-24; as issue, 1oo; change in atti-
tude about, 137-138; in pragmatic
view, 158; Hercules' view on, 313,
914, 316 317 348, 350; speaker’s
meaning view of, 314-316,
317-327, 335-337: 348, 350, 352,
361; as against repeal or amend-
ment, 318-319; and realistic alter-
natives, 322; and convictions, 324,
927-337, 361; and legislative his-
tory, 342-347; and time, 348-150;
and Fourteenth Amendment,
360-363, 365, 188, 396; and histor-
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icism, 360-366, 367, 368-36q, vs.
passivism, 369

Internal skepticism, 78-86, 412; about
chain novel, 230-231; toward law
as integrity, 267~271; in critical
legal studies, 272-274; in passivism,
37%; about morality, 427n27. See
alse Skepticism

Interpretation, 5o; as interpretive con-
cept, 49; scientific, Ro-51, 53; and
purpose, 50-52, 56, 58-59, 62-65,
228; conversational, 51-52, 59-54,
64-65, 419n2; constructive, 52-53,
54, 56, 61, b2, 65, 90, 315, 336,
42qn15; and individual acts vs. col-
lective practices, 54-55, 63-65; art-
ist's-intention method of, 54-62;
literary, 5g, 66, stages of, 65-68; vs.
invention, 66, 67, assumptions or
convictions in, 67-68; and institu-
tional identity, 68-70; and concept-
conception distinction, 71-72 (see
alss Conceptions of law); and para-
digms, 72-73, 91-ge2; of justice,
93-496, 424n20 (see also Justice);
skepticism about, 76-86, 237-238,
426n27; law as, 87-89, go-g2,
ro1-10¢2, 226-227, 228, y10-411; fit
and justification in, 139, 230, 231,
230, 255, 257, 410-411; of justice
by citizens, 18g-1go, 211; of com-
munity, 209-204, 207 (sre alse Com-
munity); of political practices, 215;
and law as integrity, 225-227, 228,
219 (see afso Integrity, law as); vs.
dichotomy of finding and inventing
law, 228; chain novel as, 229-248;
and dichotomy of freedom and
constraint, 234-235; formal and
substantive opinions in, 236~-237;
respecting of text in, 238; and Her-
cules in MeLoughlin, 240-250,
258-259, 268-271 (ser also Her-
cules); competitive and contradic-
tory principles in, 241, 268-269;

as fitting judicial decisions vs.
opinions, 247-248, 284-285; local
priority in, 250-254, 402-403,

405, 406; political convictions in,
250-260

Interpretation of Constitution: and

Brown case, 2g-30, liberalism vs.
conservatism in, 357-35g; histor-
icism in, 359-360, 395-390; passi-
vism in, 369-378, 396, activism in,
369, 378, 398; and American vs.
foreign legal practice, 378-379;
Hercules' approach to, 379-192,
393-394, 196-300; and individual
rights, 381-382; and racial discrim-
ination, 382-392; and remedies,
390-392; and affirmative action,
999-499. See alse Constitution, U.S.

Interpretations of law. See Concep-

tions of law; Conventionalism,
Integrity, law as; Pragmatism,
legal

Interpretation of statutes, 16-17,

313-314; literal, 19-18, gg9-100,
130; legislators' intentions in,
t8-1q, 21-23, 313, 314-327 (se¢ also
Intentions of legislators); in conven-
tionalist view, 114-115, 122,
130-131; disagreement over, 122,
and consistency with past, 132,
133-134; in legal pragmatist view,
148, 154-155, 162; Hercules
methad for, 313-314, 316-317, 330,
337-341, 342, 343, 347, 348-353,
954. 163, 379-380; legislative his-
tory in, 314-315, 342-347; legisla-
tors’ convictions in, 324, 327-337;
and time, 348-350; and “unclarity
of language, 450-353. See afso Stat-
ey

2

Interprerive artitude: and disagrec-

ment, 46 47; towind courtesy,
47-40 (eee alsn Courtesy); inside
view ol, 44, 76; and stages of inter-
pretation, G5-68; as objective,
76-78, 79-Bo, 81-82; and internal
skepticism, 78-7g (see also Internal
skepticism); and foreign legal sys-
tems, 102-104, 107; and wicked
law, rog-108; of conventionalisiu,
116; toward conventional practices,
r22-123; as needing paradigms not
conventions, 138-139; roward asso-
ciative obligations, 1g7, 198,
203-204
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Interpretive stage, 66; and Nazi
“law,” 104

“Inventing’’ law, vs. theoretical dis-
agreement, 5-0. See also “Making”™
law

Invention vs. interpretaticn, 66, 67

Issues: of law, 3, of fidelity, 3, 5, 7; of
morality, 3, 7; of fact, 3, 11-12 (see
also Empirical disagreement; Truth
and falsity); of repair, g; in postin-
terpretive stage, gg- 1ot

Johnson, J. W., 432n5

Judges: mechanical, 8, 18; discretion
of, g; as intuitive decision makers,
to—11; popular opinion about, 11;
in exploration of legal practice,
14-15; and doctrines of precedent,
24-26; legal realism view of, 46; in-
terpretation by, 87, 41o; and juris-
prudence, go; and force of law, 112,
218-21g, and conventionalisin, 111,
117, 11g, 125-126, 128, 148,
157-158, 226; and protected expec-
tations, 12g-130; and consistency
with past, 132-134; and legal prag-
matism, 148-149, 151-157,
158-161, 226; and political integ-
rity, 167; and integrity in adjudica-
tion, 217, 218, 225; and law as
integrity, 226-227, 228, 238-219,
244, 245-246, 255-258; as authors
and critics, 228-229; and Hercules,
239, 264-2065 (see alse Hercules);
and explicit statement of principle,
247; statutory interpretation by,
314, 324, 333-334, 342 (see also In-
terpretation of statutes); liberal vs.
conservative, 357-359; and minor-
ity rights, 375; in school desegrega-
tion cases, 391-392; constraints on,
401-403, 410; interprelive questions
for, 412

Jurisprudence (philosophy of law):
and theoretical disagreement in
law, 6; skepticism toward, 85; in
legal arguments, go; and grounds
vs. force of law, 111, 112; and law-
yers, 380; of racial integration,
391-392; law’s dreams by, 407-410

Justice, 164, 165, and law, 7, g7-98;
and natural law theory, 35-36; as
interpretive concept, 73-76,
424n20; in legal pragmatism, 151,
t87; and integrity, 166, 18g-1g0,
263, 404-405; in personal behavior,
174; fairness as, 177; in confliet
with other virtues, 177-178, 188,
404; and “checkerboard” laws,
180-183; and equal protection,
185; duty to support, 1g93; vs. com-
munal obligations, 202-206; in
community of principle, 213, 214,
in law as integrity, 225, 243, 256,
262; 1n Hercules' treatment of
MeLoughtin, 242, 249-250, 259; aca-
demic vs. practical elaboration of,
285-286, 287, 2090-2g1; and duty to
maximize wealth, 286-288; utilitar-
1an, 288-2g5 (see alse Ulilitari-
anism); in Hercules’ interpretation
ol statutes, 338; skepticism about,
372-373; and passivism, 374-376;
in purc integrity, 405-

406

Kant, Imanucl, and self-legislation,
189

Kennedy, Duncan, 438n26, 4400016,
14

Klare, K., 440nn16, 18

Korematsu case, 176

Kuhn, Thomas, 42104

Langen, P., 43105

Law: empirical disagreement about,
4: 5 31, 33 37; grounds of, 4, 1,
112 {see also Grounds of law); theo-
retical disagreements about, 4-6, 11
(s¢e also Theoretical disagreement in
law); plain-fact view of, 6-11, 15,
20, 31 {see also Plain-fact view of
law); and justice, 7, 97-98; vague
guidelines in, 8, g; as social phe-
nomenen, [ 2-14, 418n29; external
and iniernal perspectives on,
13-14; as coherent whole, 1y~20;
and skepticism, 79, 85-86, 268; cen-
trifugal and convergent forces in,
87-8g; paradigrus of, 88, 8y, g1-gg;
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development of, 8g-go, 137-138,
157, 400; concept of, g2-g4.,
108-110, 190, basic questions on,
94: conceptions of, g4-96, gg-101
(s¢e also Conceptions of law); and
morality, g6-g8, 100, 430n5; in
wicked places, 1o1-t08, 206; chain
of, 228-238, 239, 313; compartmen-
talization of, 250-254; economic
approach to, 272; as worked pure,
400, 406-410; constraints on,
401-40%3, 410; empire of, 407, 413;
utopian dreams of, 407-4710; cun-
ning of, 400; as authority, 429n3.
See also Statutes

Law, theories of. Se¢ Conventionalism;
Integrity, iaw as; Legal realism;
Piain-fact view of law; Positivism,
legal; Pragmatism, legal; Semantic
theories of law

Law as integrity. See Integrity,
law as

Law as interpretive concept, 87-8g,
90—02, 410—411; and analysis of in-
terpretation, so; and law in wicked
places, tor-1o2; and force of law,
t11; and law as integrity, 226-227,
228; and chain of law, 228-238,
239, 313; and liberal-conservative
distinction, 357-358; and interpre-
tivist-noninterpretivist distinction,
360

Lawsuits: significance of, 1-3; issues
raised in, 3; under unilateralism,
143. See also Cases; Hard cases

Law of unintended injury: economic
theory of, 276285, 310 {se¢ also
Economic theory on unintended
damage); and utilitarianism,
288-2g5; egalitarian interpretation
of, 295-309, 312; and resource egal-
itarianism, 297-2¢8, 299, 301-309,
312, 403-404, antiliberalism argu-
ment from, 441-444n20

Leader, Sheldon, 448n11

Legal conventicns, 114, 120-124. See
atso Gonventionalism

Legal language, flexibility of, 104-
105

Legal philosophy. See Jurisprudence

Legal positivism. See Positivism, legal

Legal practice: as argumentative, 14;
identifying of, go—g1; conventions
inn, 120-124; and legal pragmatism,
158-160; and law as integrity, 225;
and rise of Supreme Court, 356;
CONStraints on, 401-403, 410; NOG-
computability of, 412

Legal realisim, 36-37, 153, 161-162;
vs. law as integrity, 228; and criti-
cal legal studies, 272

Legal rights. See Rights, legal

Legal theory: aspects of, 11-12; “ex-
ternal,” 14; grounds and force of
law in, r10. See afso Theorctical dis-
agreement in law; Theory of legis-
lation

Legistation: in conceptions of law, 9g;
as communication, 315, 329, 348.
See also Statures

Legislation, interpretation of. See In-
tentions of legislators; Interpreta-
tion of statutes

Legislative history, 314-315; of En-
dangered Species Act, 22, 347; offi-
cial statements of purposc in,
342-347; and passage of time, 350,
and Fourteenth Amendment rights
288; and procedural duc process,
495

Legislative integrity, 167, 176,
217-218. Se¢ also Integrity

Legislative responsibility, 31g-3z0,
341

Legislative supremacy: as constraint,
4015 as Linrness, q05; and Justice.
406

Legimimacy, 190 g2 throagh acit
consent, tg2 1g4; and daty Lo be
Just, 1y Hirough Gane play,
1g3- 195; through communal obli-
gations, 206-208; and community
of principle, 214-215, 216

Lewis, David, 43103, 433014

Liberalism: critical legal studies on,
274-275, 440619, 441n20, of jus-
tices, 357-359; and Hercules,
398-399

Libertarianism, 2g7, 299, 301; and sc-
mantic sting, 73, 76
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Like cases: like treatment of, 165; and
political integrity, 219-224. See also
Consistency with past; Precedent

Literal interpretation, 17-18; as issue,
9Q-100; s strict-conventionalist cri-
terion, 130

Literary criticism, judge’s function
compared to, 228-229

Literary interpreiation: author’s in-
tention in, Rg; preinterpretive stage
n, 66

Local priority, in interpretive judg-
ments, 250-254, 402-403, 405, 406

Lochner case, 374, 375, 368

Lukes, Stephen, 425n21

Lyons, David, 33114

MeLoughlin case, 24w, 48 44 and
natural-law interpretation, 4 and
legal positivism, 37; and proteeted
expectations, 118 in law as integ-
rity, 120; and legal convention,
122; and soft conventionalisty, 126
and strict conventionalisng, 141,
and consistency with past, t+44:
under unmilateralisr, 142, and sor-
prise, 142, 143; and legal pragina-
tism, 15q, i102-163; and integrity,
177; and integrity vs. pragtatisn,
220; and chain of law, 238- 24q;
Hercules’ treatment of, 240-250,
258-250, 268-271

Madison, James, 436ng

Majoritarian system: integrity in, 165,
177-178; and utilitarianism,
2g0-291; vs. constitutional rights,
356; and passivism, 373-377; in
Hercules' approach, 308; and fair-
ness, 43504%. See afso Democracy

“Making” law: vs. theoretical dis-
agreement, 5-6; and convention-
alism, 113, 119, 126, 131-132, 142;
and law as integrity, 119-i20; con-
sistency with past in, 192-193. Ser
also Gaps in taw; Hard cases

Marbury v. Madison, 470

Market-simulating rules, 277; in duty
to maximize wealth, 286-288; in
utilitarianism, 288-295; and egali-
tarianisim, 2g5, 300-309

Marshall, John, 356-357

Marxism: and justice, 74, 75, 4250 21,
as outside law, 408

Meaning: in interpretive attitude, 47,
50; of practice vs. individuals,
54-55, 63-65; and extension, 71

Meaning of law, 2. See afso Semantic
theories of law

Melamed, A. Douglas, 444004, 5

Mental states of legislators, 314, 318,
321-324, 335-336; communication
of, 315; and Hercules’ method, 9:6;
counterfactual, 425-327, 328; and
legislation as communication, 348;
and historicism, 361. See afso Inten-
tions of legislators

Mill, James, 43502

Miller, Jonathan, g421n7

Morality: in legal judgment, 1; and
plain-faci view of law, 7, 8, g; and
Ml onghlin case precedent, 28, 127;
vs. policy, 28-29; and natural law
theory, 45-46; skepticisrn toward,
78-86, 427027, vs. 1aste, §2-83;
and law, g6-g8, 100, g430n5; vs.
conventionalism, 118-119; in inter-
pretation of conventions, 122; and
soft conventionalism, 128; in legal
praginatism, i51-152, 160, 187;
and political integrity, 166,
18y-1g0; of perscnified community,
t68-175; and political obligation,
tg1; associative obligations in,
196-2o1; in fairness of decisions,
250; and compartmentalization of
law, 252; and Hercules® decision,
262; academic vs. practical elab-
oration of, 285-286, 287, 2g0-291;
and duty to maximize wealth, 286~
288; utilitarianism, 288-29¢ (see
alse Ulilitarianism); promise-
keeping, 344-345, 346; and Four-
teenth Amendment, 365; and
liberalism, 441nig. See also Political
morality

Moral ledger, 306

Nagel, Thomas, 174, 426n24, 434012
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